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Yazarlar

___ Mustafa Oguz DEMIRALP

ustafa Oguz Demiralp, (22 Ocak 1952, Istanbul), Tiirk diplomat,

(E) Biiyiikel¢i. Temmuz 1971°de Istanbul Saint Joseph Fransiz
Lisesi'nden ve Ocak 1976°da Orta Dogu Teknik Universitesi'nden mezun
oldu. 1997-2000 yillar1 arasinda Disisleri Bakani Ozel Miisaviri;
Biiyiikelgi sifatiyla 2000-2002 yillart arasinda Diinya Ticaret Orgiitii
(DTO) nezdinde Tiirkiye Daimi Temsilcisi (2000-2002), BM Ticaret ve
Kalkinma Konferansi (UNCTAD) Konseyi Bagkan Yardimcisi, DTO
Ticaret ve Yatirim Calisma Grubu Bagkani, DTO Ticaret ve Cevre Komitesi Bagkani; 2002-2005
yillar1 arasinda Avrupa Birligi (AB) nezdinde Tiirkiye Daimi Temsilcisi; 2005-2009 yillari arasinda
AB Genel Sekreteri; 2009-2010 yillar1 arasinda Bern Biiyiikelgisi; 2010-2013 yillarinda BM
Cenevre Ofisi Tiirkiye Daimi Temsilcisi ve 2014-2017 yillar1 arasinda Meksika Biiyiikelgisi olarak
gorev yapmustir. Ingilizce ve Fransizca bilmektedir. Evli ve iki cocuk babasidur.

iletisim: ouzdemiralp@yahoo.com

Onur URAZ -

nur Uraz, Hacettepe Universitesi Hukuk Fakiiltesi Milletleraras: = =

Kamu Hukuku Anabilim Dalinda Doktor Ogretim Gorevlisidir. | Sy
Aragtirmalar1 soykirim sugu basta olmak iizere uluslararas: ceza hukuku, o

AB hukuku, insan haklar1 hukuku ve uluslararasi enerji hukuku alanlarma A
yogunlagmaktadir. Uraz, 2011 yilinda Gazi Universitesi Hukuk ‘ P
Fakiiltesi’nden mezun olmus ve 2012 senesinde Ankara Barosu’na

kaydolmustur., 2014 yilinda University of Glasgow’dan Hukuk yiiksek lisans derecesini, 2020
yilinda ise Southamtpon Universitesi Hukuk fakiiltesinden doktara derecesini almistir. Uraz 2014
yilindan bu yana Uluslararast Soykirim Akademisyenler Birligi (IAGS)’in karar komitesi iiyesidir.

iletisim: onururaz@hacettepe.edu.tr.

Mustafa KARACA

ayseri’de dogdu. Tlk, orta ve lise dgrenimini Kayseride tamamladi.

Erciyes Universitesi Iktisadi ve Idari Bilimler Fakiiltesi Isletme
boliimiinii bitirdi. Sirastyla ayni iiniversitede Isletme Anabilim Dalinda
yiiksek lisans, Yonetim ve Organizasyon Bilim dalinda doktorasini
“Girisimciligi Belirleyen Kisilik Ozellikleri” baslikli tezini savunarak
tamamlad1. Akademik yasamu sirasiyla Erciyes, Ahi Evran, Inénii, Sakarya
Universitelerinde devam etti. Halen Anadolu Universitesi Iktisadi ve Idari
Bilimler Fakiiltesi 6gretim iiyesi olarak ¢alismaktadir. Is yasami boyunca Anabilim Dah Baskanhg,
Boéliim Bagkanligi, Fakiilte Kurulu Uyeligi, Sosyal Bilimler Enstitiisii Miidiirliigii, Senato Uyeligi
ve Universite Yonetim Kurulu Uyeligi gorevlerini yiiriittii. Iletisim, yonetim, propaganda ve
girisimcilik alaninda 40 civarinda ulusal/uluslararasi makale, 50 civarinda ulusal/uluslararasi bildiri,
10 civarinda ulusal/uluslararasi kitap yayinladi. 2019 yilinda Review of Managerial Science (SSCI)
dergisinde yayimlanan makalesi ile Tibitak’tan tesvik aldi. 2020 yilinda ise Cambridge
Yayinevinden ¢ikan Handbook of Leadership isimli kitabi ile Anadolu Universitesi yayn tesvigine
layik goriildii. Avrupa Birligi Cerceve Programlari, IPARD, ikili Isbirligi Programlari, Merkezi
Finans fhale Birimi, Kalkinma Ajanslar1 ve Tiirk Ulusal Ajansi tarafindan fonlanan ¢ok sayida
projeyi yazip, yonetti. Disiplinler arasi ve ¢ok disiplinli ¢aligmalar1 6nemsemekte ve bu dogrultuda
¢aligmalar yapmaktadir. Anadolu Akademi Sosyal Bilimler Dergisi ve Uluslararasi Sosyal Bilimler
Dergisinin kurucusu ve editorligiini yiiriitmektedir.

iletisim: mustafa_karaca@anadolu.edu.tr



__ Caner CAKI

989 yilinda Samsun’un Bafra ilgesinde dogdu. 2012 yilinda Karadeniz

Teknik Universitesi Iletisim Fakiiltesi Halkla iliskiler ve Reklamcilik
Béliimii'nde lisans egitimini tamamladi. 2016 yilinda Indnii Universitesi
Sosyal Bilimler Enstitiisii iletisim Bilimleri Anabilim Dali'ndan yiiksek
lisans derecesini aldi. 2021 yilinda Erciyes Universitesi Sosyal Bilimler
Enstitiisii {letisim Bilimleri Anabilim Dali'nda doktora egitimini
tamamladi. 2015-2021 yillar1 arasinda Inénii Universitesi Sosyal Bilimler
Enstitiisti'nde aragtirma gorevlisi olarak ¢alisti. Propaganda, reklam, halkla iliskiler ve sosyal medya
alanlarinda galigmalar yiiriitmektedir. Nazi Almanya’si, Sovyetler Birligi ve Cin Halk Cumhuriyeti
basta olmak iizere farkli dénem ve iilkelerin propaganda faaliyetleri iizerine incelemelerini
stirdiirmektedir. Ulusal ve uluslararas: alanda pek ¢ok dergide propaganda alaninda ¢alismalari
bulunmaktadir. “Iletisim ve Propaganda”, “Tiirk Siyasal Hayatinda Propaganda Caligmalar1” ve
“Tiirk Siyasal Hayatinda Propaganda Miizikleri” adli li¢ kitabin editorliigii gérevini tistlenmistir.

iletisim: caner_caki@hotmail.com

___Abdiilhakim Bahadir DARI

985 yilinda Istanbul’un Kadikdy ilgesinde dogdu. 2010 yilinda Anadolu

Universitesi Isletme Fakiiltesi Isletme Boliimiinde lisans egitimini
tamamladi. 2012 yilinda Marmara Universitesi Sosyal Bilimler Enstitiisii
Yonetim ve calisma psikolojisi Anabilim Dali'ndan yiiksek lisans
derecesini aldi. 2017 yilinda Marmara Universitesi Sosyal Bilimler
Enstitiisii Halkla iliskiler Anabilim Dali'nda doktora egitimini tamamladi.
2019 yilindan itibaren Yalova Universitesi Sanat ve tasarim fakiiltesinde doktor 6gretim tiyesi olarak
caligmaya baglamistir. Halkla iliskiler ve sosyal medya alanlarinda ¢aligmalar yiiriitmektedir.

iletisim: daribahadir@gmail.com

___Ali Oguz DIiRIOZ

r. Ali Oguz Dirioz, TOBB Ekonomi ve Teknoloji Universitesi (TOBB

ETU) Uluslararasi Girisimcilik ve Kiiresellesme Boliimiinde Ogretim
Uyesidir. ilaveten, TOBB ETU Siyaset Bilimi ve Uluslararasi Iliskiler
Boliimiinde de diizenli olarak ders vermektedir. 2020’den bu yana TOBB
ETU Taskent’in de akademik kadrosunda yer almaktadir. TOBB ETU’den
énce Bilkent Universitesi Uluslararas: Iligkiler bolimiinde Ogretim
Gorevlisi ve Aragtirma Gorevlisi olarak dersler vermistir. Oncesinde ise, Diinya Bankasinda
Danisman olarak su ile ilgili calismada yer almistir: Status of Water Sector Regulation in The Middle
East and North Africa (2017). Dr. Diri6z’iin ilgi alanlari arasinda, kiiresellesme, uluslararasi
iliskiler, diplomasi, enerji ve ¢evre, Tiirk siyaseti ile dis politikada isletmelerin ve devlet dist
aktorlerin rolii yer almaktadir. Son yaymlardan bazilari: “Addressing climate change through the
water—energy—food nexus, Lessons learned from Turkey” (2021), “The Prospects of Natural Gas
Organization in the Light of Qatar’s OPEC Exit: Some Critical Reflections The Extractive
Industries and Society”(2020) ve “Watering Down Tensions: The Role of Securitisation in Water
Cooperation” (2020). Halen Uluslararas1 Ekonomik Arastirma ve Calismalar Dernegi (ECONFO)
Baskan Yardimcisidir. Dig Politika Enstitiisii (DPE) cergevesinde seminerler vermektedir. ingilizce
ve Fransizcayi ileri seviyede bilmektedir.

iletisim: adirioz@etu.edu.tr



___Senad SEVDIK

enad Sevdik 2019 yilinda Sabanci Universitesi Sanat ve Sosyal

Bilimler Fakiiltesi Ekonomi Boliimii’nden mezun olmustur. Lisans
mezuniyetini takiben 2020 yilinda Groningen Universitesi Uluslararasi
iligkiler boliimiinde, Bosna-Hersek iizerine tezli yiiksek lisans programini
tamamlamustir. 2018 yilinda Erasmus programi kapsaminda Maastricht
Universitesi’nde lisans seviyesinde ekonomi alaninda dersler almistir.
Lisans 6grenimi sirasinda, Ocak 2019°da, Istanbul Politikalar Merkezi’nde staj yapmis ve
“Tiirkiye’de Genglik Calismast Yerel Isbirligi” projesine katkida bulunmustur. Ayrica, Dis Politika
Enstitiisii’nde stajin1 tamamlamis, Balkanlar ve Giiney Kafkasya iizerine makaleler yazmustir. 2021
Ocak yil’nin bagindan itibaren, Avrasya Incelemeleri Merkezi’nde Balkanlar iizerine makalaler
yazmaktadir.

iletisim: sevdiksenad@gmail.com

___Zoran IVANOV

r. Zoran Ivanov, Ankara’daki TOBB Ekonomi ve Teknoloji
Universitesi’nde yardime1 dogent olarak ¢alismaktadir. Makedonya A J
C., Uskiip Askeri Akademi’den mezun olmustur. Egitimine Harp -
Akademisi’nde devam ederek, giivenlik ¢alismalar1 alaninda Askerlik L
Sanat1 ve Bilimler Yiiksek Lisans derecesi ile mezun olmustur. 2014 ‘
yilinda Ulusal Tarih Enstitiisii’nde Balkan giivenlik ¢alismalar1 dalinda
Doktorasint almigtir. 1999-2019 yillar1 arasinda, Makedonya Ordusunda farkli gorevlerde ve
tertiplenmelerde gorev yapmustir. 2010 yilinda, savunma ve giivenlik alaninda ¢aligmak iizere
hiikiimet yapist igindeki gorevlere ge¢cmistir. 18 yil1 askin bir siire lider konumunda, giivenlik ve
istihbarat alanindaki biiylik ve orta Olgekli askeri ve hiikiimet kuruluslarinda yeniden
yapilandirmaya ve yeniden orgiitlenmeye yonelik idarecilik yapmustir. Esas uzmanlik alani terdrizm,
hibrit savas, giivenlik, 6ncii degisiklikler ve ulusal giivenlik politikasidir. Es zamanl olarak, bazi
yerel ve yabanci iiniversitelerde, diger uluslararasi okullar ve merkezlerde misafir 6gretim gorevlisi
ve agilis konugmacisi olarak hizmet vermistir. Dr. Ivanov’un ¢ok sayida yayin1 mevcuttur. Birgok
mesleki Dergi ve Yayinlarda yer alan ¢ok sayida makalenin ortak yazardir.

iletisim: zivanov@etu.edu.tr

___Mehmet ilbey COBAN

ehmet flbey Coban Ankara Universitesi Siyasal Bilgiler Fakiiltesi

Uluslararasi {liskiler Béliimiinden 2016’da Maliye programindan
yandal yaparak mezun olmustur. 2020 yilinda ODTU Uluslararas1 {liskiler
Béliimiinden Yiiksek Lisans derecesi almig ve ayni yil ODTU Uluslararast
fliskiler Béliimiinde Doktora programina kabul edilmistir. 2019°dan beri
ODTU’de Arastirma Gorevlisi olup, akademik calismalarma devam
etmektedir. [lgi alanlarini teorik yaklasimlar, dis politika ve giivenlik meseleleri olusturmaktadir.
Ingilizcenin disinda B1 seviyesinde Rusga ve A2 seviyesinde Almanca bilmektedir.

iletisim: ilbey@metu.edu.tr



___Narmin ABBASLI

Narmin Abbasli, Cin'de bulunan Fudan Universitesi'nde ikinci sinif
yiiksek lisans Ogrencisidir. Anabilim Dali, Cin Siyaseti ve
Diplomasisine odaklanan Uluslararasi Politikadir. Baslica arastirma ilgi
alanlar1 arasinda Cin i¢ siyaseti ve dis iliskilerdeki modern siyasi
gelismeler yer almaktadir. Su anda Cin-Rusya iliskileri izerine aragtirma
yiriitmektedir.

iletisim: 20210170118@fudan.edu.cn

___ Ceylin OZYURT

eylin Ozyurt 2017'de Orta Dogu Teknik Universitesi Sosyoloji Lisans

Programindan birincilikle mezun oldu. Ayni y1l kabul aldigt ODTU
Sosyoloji Yiiksek Lisans Programindan Eyliil 2021 itibariyle normallik,
etiketleme ve engellilik iizerine yogunlastig1 yiiksek lisans tez ¢aligmasini
tamamlamustir. Lisansiistli 6grenimi sirasinda yoksul niifusa yonelik sosyal
koruma mekanizmalari, toplumsal cinsiyet, go¢, kadina yonelik siddet ve
engellilik konulu projelerde arastirmact olarak gorev aldi. Ekim 2021 itibariyle ODTU Sosyoloji
Doktora 6grencisi olarak lisansiistii egitimine devam etmektedir. Subat 2021'den beri Ankara Sosyal
Bilimler Universitesi'nde arastirma gérevlisi olarak ¢alismaktadir.

iletisim: ceylinozyurt@gmail.com
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___Mustafa Oguz DEMIRALP

ustafa Oguz Demiralp, (January 22, 1952, istanbul), Turkish

diplomat, Ambassador (R). Graduated from the Lycée Saint-Joseph,
French High School in Istanbul on July 1971 and the Middle Eastern
Technical University on January 1976. He served as Special Advisor to the
Minister of Foreign Affairs (1997-2000); Ambassador/Permanent
Representative to the World Trade Organization (WTO) (2000-2002), Vice
President of the UN Conference on Trade and Development (UNCTAD)
Council, Chairman of the WTO Trade and Investment Working Group, Chairman of the WTO Trade
and Environment Committee; Ambassador/Permanent Representative to the European Union (EU)
(2002-2005); Ambassador/Secretary General for EU Affairs (2005-2009); Ambassador to Bern
(2009-2010); Ambassador/Permanent Representative to the UN Geneva Office (2010-2013) and
Ambassador to Mexico (2014-2017). Speaks English and French. He is married and has two children.

Contact: ouzdemiralp@yahoo.com

__ Onur URAZ L
nur Uraz is a lecturer in Public International Law at the Hacettepe - =
University. His research interests centre around international criminal | & Sy

law (particularly the legal conceptualisation of the crime of genocide); EU

law (particularly the free movement of goods and the anti-competition
law), human rights law (particularly the freedom of thought, conscience ‘
and religion) and international energy law. Uraz obtained his PhD from
University of Southampton in 2020 following gaining his LL.B. Degree from Gazi University in

2011, and completing his LL.M. Degree in 2014 at the University of Glasgow. Uraz was qualified

as an attorney at the Ankara Bar Association in 2012. 9

\
£ N

Contact: onururaz@hacettepe.edu.tr.

_ Mustafa KARACA

He was born in Kayseri. He completed his primary, secondary and high
school education in Kayseri. He graduated from Faculty of Economics
and Administrative Sciences, Department of Business Administration of
Erciyes University (Kayseri/Turkey). He completed his master's degree in
Business Administration and his doctorate in Management and
Organization in the same university, respectively, by defending his thesis
titled "Personality Traits Determining Entrepreneurship”. He continued his
academic life in Erciyes, Ahi Evran, inonii and Sakarya Universities, respectively. He has been
working as a faculty member at Faculty of Economics and Administrative Sciences of Anadolu
University. During his career, he served as head of the department, member of the faculty board,
Director of the mstitute of social sciences, member of the senate and member of the university board
of directors. He has published around 40 national/international articles, around 50
national/international papers, and around 10 national/international books in the fields of
communication, management, propaganda and entrepreneurship. He received support from Tiibitak
with his article published in the Review of Managerial Science (SSCI) in 2019. In 2020, he was
awarded the publication incentive of Anadolu University with his book titled Handbook of
Leadership published by Cambridge Publishing House. He wrote and directed many projects funded
by European Union Framework Programs, IPARD, Bilateral Cooperation Programs, Central Finance
Contracting Unit, Development Agencies and Turkish National Agency. He attaches importance to
interdisciplinary and multidisciplinary studies and studies in this direction. He is the founder and
editor of Anadolu Academy Journal of Social Sciences and International Journal of Social Sciences.

Contact: mustafa_karaca@anadolu.edu.tr

International Crimes and History, 2021, Issue: 22
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__ Caner CAKI

e was born in 1989 in Bafra. He graduated from Department of Public

Relations and Advertising of Communication Faculty of the
Karadeniz Technical University (Trabzon/Turkey) in 2012. He completed
his master’s in Department of Communication Sciences of Inonu
University (Malatya/Turkey) in 2016. Then he completed his doctorate in
the Department of Communication Sciences Faculty of Erciyes University
(Kayseri/Turkey) in 2021. He has worked as a research assistant at Inonu
University between 2015-2021. His interest areas are propaganda, political communication, social
media and public relations. He has studies on the propaganda activities in Nazi Germany, the Soviet
Union and the People's Republic of China. He published studies on propaganda activities in certain
national and international journals. He is editor of three books titled "Propaganda and
Communication", "Propaganda Music in Turkish Political Life" and "Propaganda Studies in Turkish
Political Life".

Contact: caner_caki@hotmail.com

___ Abdiilhakim Bahadir DARI

e was born in 1985 in Kadikdy. He graduated from Department of

business of business Faculty of the Anadolu University
(Eskisehir/Turkey) in 2010. He completed his master’s in Department of
Management and work psychology of Marmara University
(Istanbul/Turkey) in 2012. He completed his doctorate in Department of
public relations of Marmara University (Istanbul/Turkey) in 2017. He has
been working as a assistant professor at Yalova University since 2019. His interest areas are social
media and public relations.

Contact: daribahadir@gmail.com

___Ali Oguz DIRIOZ

Dr. Ali Oguz Dirioz is an Assistant Professor of International Relations
and Globalization at the Department of International Entrepreneurship
at TOBB University of Economics and Technology (TOBB ETU). He is
also an Adjunct Professor at the Department of Political Science and
International Relations at TOBB ETU, and since 2020 Adjunct Prof. with
the TOBB ETU Tashkent, Uzbekistan Branch. Prior to TOBB ETU, he was
a lecturer at Bilkent University’s Department of International Relations.Dr. Dirioz was previously
a consultant for the World Bank where he worked on the Status of Water Sector Regulation in The
Middle East and North Afirica (2017). Dr. Dirioz’s interests include globalization, international
relations, diplomacy, energy and environment, Turkish politics, and the role of businesses as well
as non-state actors in foreign policy. Recent publications include “Addressing climate change
through the water—energy—food nexus, Lessons learned from Turkey” (2021), “The Prospects of
Natural Gas Organization in the Light of Qatar’s OPEC Exit : Some Critical Reflections The
Extractive Industries and Society” (2020), and ‘“Watering Down Tensions: The Role of
Securitisation in Water Cooperation” (2020). He is currently Vice President of the Association for
International Economic Research and Studies (ECONFO), and is an affiliated academic with the
Foreign Policy Institute (FPI). He is fluent in French, English and Turkish (native).
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Editoriin Notu

luslararas1 Suglar ve Tarih / International Crimes and History

(UST/ICH), giincel 22°nci sayist ile birlikte, 15’inci yaym yilin
tamamlamaktadir. UST/ICH, zengin yayin mirasina uygun olarak, yazi
cesitlerini ve konularini giincel sayisinda genisletmeye devam etmektedir.
Bu baglamda, UST/ICH nin 22’nci sayis1 Uluslararast Hukuk, Tarih,
Uluslararasi iliskiler ve Sosyoloji alanlarini kapsamaktadir.

Emekli Biiyiikelgi Glizdiiz Aktan, UST/ICH’nin ilk sayisinda yayinlanan
basyazisinda, UST/ICH ’nin caligma alanini tarihte meydana gelen
katliamlar ve mezalim ile beraber, 17 Temmuz 1998 tarihli Roma
Statiisiinde belirtilen uluslararasi suc¢lar olarak tanimlamistir. Uzun bir
slire bu kapsamda yaymlanan UST/ICH, iki y1l dnce arastirma konularini
genisletmeye karar vermis ve dergiye yeni makale boliimleri eklenmistir.
Bu vesileyle, derginin ilk bagyazisin1 kaleme alan ve yayinlanmasinda
biiyiik katkilar1 olan Emekli Biiyiikel¢i Giindiiz Aktan’1 saygiyla ve
rahmetle aniyoruz.

COVID-19 pandemisi 2021 yilinda diinya giindeminin en {ist sirasinda
yer almaya devam etmistir. Bu zorlu siirecte, tiim diinya yeni kosullara
ve degisimlere uyum saglamaya ¢alismistir. Bu siire¢ i¢inde uluslararasi
ve ulusal kapsamda sosyolojik, siyasi ve ekonomik sonuglari olan
degisiklikler ortaya ¢ikarken ve pandemi ortami olagandisi zorluklar
yaratmakta iken, ayrilik¢1 egilimler, 1rkeilik ve sdmiirgecilik mirasinin
yarattig1 sorunlar gibi gegmis donemlerde gergeklesen olumsuzluklar da
giindemde kalmaya devam etmistir. Derginin son sayisi, yasamin
pandemi oncesi donemde oldugu gibi devam ettigi mesajin1 vermekte
ve dergi ¢aligmalarinin kesintisiz sekilde devam etmesinin dnemini
vurgulamaktadir.

Konu alanlarmin genisletilmesi kapsaminda, UST/ICH nin 22°nci sayist
bir yorum yazisi, bes arastirma makalesi, bir “Uluslararasi
Mahkemelerdeki Davalar” boliimii makalesi, bir rapor ve bir kitap
incelemesinden olusmaktadir.

Emekli Biiylikelgi Oguz Demiralp tarafindan kaleme alman yorum
yazist “Uluslararasi Insancil Hukuk: Kékenleri Ve Gelisimi”
basligini tasimaktadir. Oguz Demiralp, yorum yazisinda “Uluslararasi
Insanci1l Hukuk” olgusunun tarihsel arka planini izah etmekte, evrimini
incelemekte ve insanliga karsi suglarin yikici etkilerine insani bir bakis
acist getirmektedir.
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“Uluslararas1 Mahkemelerdeki Davalar” boliimiindeki “Uluslararasi
Adalet Divan’min Gambiya-Myanmar Davasinda Soykirim
Sucunun Tespiti Bakimindan Karsilasacagr Dort Temel Hukuki
Soruna Dair Bir Degerlendirme” baglikli makalesinde Onur Uraz,
Uluslararas1 Adalet Divani’nin (UAD) Gambiya / Myanmar davasinda
karsilasmast muhtemel dort temel hukuki sorunu incelemekte ve
Myanmar’da Rohingya halkina karsi soykirim sugunun islenip
islenmedigi konusunu ayrintili bir sekilde irdelemektedir. Makale davanin
as1l zorlugunun bu eylemlerin “soykirim niyetiyle” islenip islenmedigini
saptamak oldugunu belirtmekte ve eger bu fiil islenmis ise Myanmar’in
fail olarak kabul edilip edilemeyecegi hususunu tartismaktadir.

Mustafa Karaca, Caner Caki ve Abdiilhakim Bahadir Dar tarafindan
hazirlanan “Biiyiik Vatanseverlik Savasi’nda Savas Sucu
Baglaminda Sovyetler Birligi Propagandasinda Nazi Almanya’sinin
Sunumu” baglikli ilk arastirma makalesi Sovyetler Birligi’nin Biiyiik
Vatanseverlik Savasi ve II. Diinya Savasi sirasinda Nazi Almanyasi’na
kars1 kullandig1 sOylemleri aragtirmaktadir. Makale 6zellikle SSCB’nin
propaganda amaciyla Naziler hakkinda halkina vermis oldugu mesajlara
odaklanmaktadir.

Ali Oguz Dirioz tarafindan yazilan “AB Yesil Mutabakat Kapsaminda
Yesil Ekonomiye Doniisiim Siireci, Tiirkiye-AB Iliskilerine Olasi
Etkilerinin Degerlendirilmesi” baslikli ikinci aragtirma makalesi,
Tiirkiye’nin ve diinyanin 6zellikle yakin zamanlarda siklikla yasanan
dogal afetler sebebiyle karsilastig1 ¢cevre sorunlarini konu almaktadir.
Makale, Tiirkiye nin Yesil Mutabakat’a uyumunun gelecek nesiller i¢in
kritik 6nemini goz ardi etmeden, Avrupa Birligi ile olan iligkilere
odaklanmaktadir.

Senad Sevdik, kaleme aldig1 “Tecaviiz Kampi Vilina Vlas Oteli:
Uluslararas1 Toplum Neden Hala Hareketsiz?” baslikli iigiincii
aragtirma makalesinde, Bosna Hersek’in Visegrad kentinde, ¢ogunlugu
Bosnali Miisliiman kadinlar olmak tizere, masum sivillere tecaviiz
etmek, iskence etmek, dovmek ve Oldiirmek i¢in kamp olarak
kullanilmis bir bina olan Vilina Vias oteli ile ilgili ac1 verici gercekler
arastirilmaktadir. Makale bu eski kampin bir turistik yer olarak
isletilmesine iliskin etik konular1 incelemekte ve bu utang verici durum
i¢in ¢oziimler 6nermektedir.

Zoran Ivanov’un kaleme aldig1 “Liberal Uluslararasi Diizen Krizi ve
Kiiciik Devletlerin Statiisii: Makedonya Cumhuriyeti veya Kuzey
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Makedonya Cumhuriyeti Ornegi” baslikli dordiincii arastirma
makalesi uluslararasi sistem ve kiigiik devletler arasindaki uyusmazIigi
incelemektedir. Makale, s6z konusu uyusmazligi, 1991 yilindan bu yana
uluslararas1 orgiitlere katilma arayisinda olan (Kuzey) Makedonya
Cumhuriyeti’nin deneyiminden yola ¢ikarak ele almaktadir. Makale,
liberal uluslararasi diizenin kiigiik devletleri ihmal eden yaklagiminin
kritik zayifliklarin1 analiz etmekte, uluslararasi sistemde zayif veya
basarisiz devletlerin ortaya ¢ikmasina neden olan kiiclik devletlerin
kritik zaafiyetlerini ve avantajlarini incelemektedir.

Mehmet ilbey Coban’in hazirladigi “Tunus’taki Fransiz Somiirgeci
Yonetimin Karsilastigi Zorluklar: Akdeniz’deki Reelpolitik” baglikl
besinci aragtirma makalesinde, Fransiz somiirge yonetiminin Tunus’ta
karsilastig1 engellerin arkasindaki dinamikler Uluslararas: iliskiler
disiplini baglaminda arastirilmaktadir. Makale anarsi kavramini
aciklamakta ve bu kavramin Tunus’un i¢inde bulundugu bolgenin
dinamiklerini agiklamaya yardimci oldugunu 6ne stirmektedir.

Raporlar bolimiinde, Narmin Abbasli'nin kaleme aldigi “Bir
Mekanizma Olarak Milliyet¢ilik: Sincan Pamuk Yasagi Olayinin
Analizi” baglikli makalede, Kanada ve Avrupa Birligi tarafindan mevcut
ve eski Cinli yetkililere uygulanan yaptirimlar ve Cin’in Sincan Uygur
Ozerk Bolgesi eyaletinde yapildig1 one siiriilen insan haklari ihlalleri
nedeniyle Cin’e ydnelik artan baskinin sonuclar1 incelenmektedir.
Caligma ayrica hiikiimetin, artan uluslararasi baski doéneminde,
milliyetciligi ve kamu goriisiinii yonetme becerisini de analiz etmektedir.

Ceylin Ozyurt’un kitap incelemesi Rustam Atadjanov’un “Rustam
Atadjanov'un “Insanhiga Kars1 Suclar Bakimindan Korunan Bir
Deger Olarak Insan Olma Niteligi: Kavramsal Ve Normatif Bir
Bakis” Kitabina Dair Bir Degerlendirme” kitabini analiz etmektedir.
Ozyurt, analizinde, kitabin uluslararas1 hukukta yer alan belirli bir temel
sugun koruyucu kapsamini agikladigina dikkat ¢cekmekte ve bu kavrama
iliskin aciklamalarin hem kavramsal hem de normatif sorulari
yanitlamasi gerektigini belirtmektedir.

Dergiyi ilgiyle okuyacagmizi umuyor ve gelecek yil i¢in en iyi
dileklerimizi sunuyoruz.
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Editorial Note

luslararas1 Suglar ve Tarih / International Crimes and History

(UST/ICH) has reached its 15th year of publication with its current
22nd issue. UST/ICH, in line with its rich publication heritage, has
continued to expand its article types and topics in the current issue. In
that regard, the 22nd issue of UST/ICH covers the fields of International
Law, History, International Relations, and Sociology.

Ambassador (R) Giindiiz Aktan, in his editorial published in the first
issue of the UST/ICH, had described the area of study of the UST/ICH
as the massacres and atrocities that took place in history, and the
international crimes mentioned in the Rome Statute of 17 July 1998.
Following publication in this context for a long time, UST/ICH decided
two years ago to expand its research topics and thus new article sections
were added to the journal. On this occasion, we commemorate with
respect Ambassador (R) Aktan, who penned the first editorial of the
journal and contributed greatly to its publication.

The COVID-19 pandemic continued to be at the top of the world agenda
in 2021. In this challenging period, the whole world tried to adapt to
new conditions and changes. While changes with sociological, political
and economic implications occur both internationally and nationally and
the pandemic environment creates unusual difficulties, old troubles of
the past such as separatist tendencies, racism, and problems created by
the legacy of colonialism continue to remain on the agenda. The current
issue of the journal gives the message that life continues as before in the
pandemic environment and also emphasizes the importance of the
uninterrupted continuation of the journal’s studies.

As part of the expansion of the subject areas, the 22nd issue of the
UST/ICH consists of one commentary, five research articles, one “Cases
Before International Courts” section article, one report, and one book
review.

The commentary penned by Ambassador (R) Oguz Demiralp is titled
“International Humanitarian Law: Its Origin and Evolution”. In his
commentary, Oguz Demiralp concisely explains the historical
background of the phenomenon of “International Humanitarian Law”,
examines its evolution, and brings a humanitarian perspective to the
devastating effects of crimes against humanity.
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The article in the “The Cases Before International Courts” section titled
“An Evaluation Of The Four Main Legal Problems That The
International Court Of Justice Will Likely Face In Assessing The
Crime Of Genocide In Gambiya — Myanmar Case” Dr. Onur Uraz
examines four fundamental legal problems that the International Court
of Justice (ICJ) will likely face in Gambia v. Myanmar case and analyses
in detail whether the crime of genocide was committed against the
Rohingya People of Myanmar. The article argues that the real challenge
of the case is to establish whether these acts are committed with
“genocidal intent” and, if so, whether Myanmar can be considered as
the perpetrator as such.

The first research article by Mustafa Karaca, Caner Caki, and
Abdiilhakim Bahadir Dar titled “The Presentation Of The Nazi
Germany In The Soviet Union Propaganda In The Context Of The
War Crime In Great Patriotic War” investigates the discourses that
the Soviet Union used against Nazi Germany during the The Great
Patriotic War and World War II. The article focuses especially on the
messages that the USSR gave to its people about the Nazis for
propaganda purposes.

The second research article titled “Transition Towards Green
Economy Within EU Green Deal, The Evaluation Of Possible
Impacts On Relations Between Turkey And The EU” by Ali Oguz
Diri6z deals with environmental problems in the face of natural disasters
that have been experienced frequently in Turkey and in the world,
especially in recent years. The article focuses on the relations with the
European Union, without ignoring the critical importance of Turkey’s
adaptation to the Green Deal for future generations.

The third research article titled “Rape Camp Vilina Vlas Hotel: Why
Is The Internatonal Community Still Unmoved?” by Senad Sevdik
investigates the agonizing realities regarding Vilina Vlas hotel in
Visegrad city of Bosnia and Herzegovina, which is a building that was
used as a camp for raping, torturing, beating, and killing innocent
civilians, mostly Bosnian Muslim women. The article investigates the
ethical issues surrounding the operation of this former camp as a touristic
place and proposes solutions to this shameful situation.

The fourth research article by Zoran Ivanov titled “The Crisis Of
Liberal International Order And The Status Of The Small States:
The Case Of Republic Of Macedonia And Republic Of North
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Macedonia” examines the clash between international system and small
states. The article approaches this clash from the experience of the
Republic of (North) Macedonia, which has sought to join international
organizations since 1991. The article analyzes the critical weaknesses
of the liberal international order’s approach that neglect’s small states,
then examines the critical vulnerabilities and advantages of small states
that lead to the emergence of weak or failed states in the international
system.

The fifth research article titled “The Challenges To French Colonial
Rule In Tunisia: Realpolitik In The Mediterranean” by Mehmet
[Ibey Coban investigates the dynamics behind the impediments that
French colonial rule faced in Tunisia in the context of International
Relations discipline. The article explains the notion of anarchy and
argues that this notion is helpful in explaining the dynamics of the region
in which Tunisia situated.

In the Reports section, Narmin Abbasl, in her article titled
“Nationalism As A Mechanism: Analysis Of Xinjiang Cotton Ban
Incident” investigates the aftermath of the sanctions imposed by Canada
and the European Union on current and former Chinese officials and of
the increasing pressure on China for alleged abuses in China’s Xinjiang
Uyghur Autonomous Region province. The study also analyses the
government’s ability to manage nationalism and public opinion during
the period of increased international pressure.

The book review by Ceylin Ozyurt analyzes Rustam Atadjanov’s book
titled “Humanness As A Protected Legal Interest Of Crimes Against
Humanity: Conceptual And Normative Aspects”. Ozyurt in her
analysis draws attention to the point that the book describes the
protective scope of one particular type of core crimes under international
law and underlines that the explanations regarding this concept need to
answer both conceptual and normative questions.

We hope you enjoy the journal and extend our best wishes for the
coming year.
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Oz: Uluslararas: Insancil Hukuk (UIH), silahli ¢catismalarin olumsuz
insani sonug¢larini azaltmayr amaglayan bir dizi hukuki ilkedir. UIH,
savasa dogrudan dahil olmayan bireyleri korumay: ve savags bi¢imlerini
insancil bir bakis agistyla yumusatmayr amaglamaktadir. Gerek devletler
arasindaki savaslarda gerek i¢ catismalarda gegerlidir. Insancil hukuk
alaninda bir¢ok gelisme kaydedilmis olmakla birlikte, bunlar yeterli
kabul edilemez. Insanlik savastan vazge¢mese de, savasin olumsuz
etkilerini goreceli olarak giderebilmek igin insancil hukuku gelistirmigtir.
Asil amag savassiz bir diinya olmalidir.

Anahtar Kelimeler: Uluslararasi Insancil Hukuk, Cenevre Sozlesmesi,
Uluslararasi: Kizilha¢ Komitesi

INTERNATIONAL HUMANITARIAN LAW:
ORIGINS AND EVOLUTION

Abstract: International Humanitarian Law (IHL) is a set of legal
principles aimed to mitigate the negative humanitarian consequences
of armed conflicts. The IHL aims to protect individuals who are not
directly involved in the warfare and to make less rigid/moderate the
ways of war from humanitarian perspective. It is applicable to both
interstate and intrastate conflicts. Several developments have occurred
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in the field of humanitarian law, however they cannot be considered
sufficient. Although humanity did not give up on war, it developed
humanitarian law in order to eliminate the negative impacts of war to
some extent. The main goal should be a world free of war.

Keywords: International Humanitarian Law, Geneva Convention,
International Committee of the Red Cross
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Uluslararasi insancil Hukuk: Kokenleri ve Gelisimi

insancil nedenlerle sinirlandirmak amaciyla gelistirilen hukuk

kurallar dizisidir. UIH gatismaya katilmayanlarin korunmasina
ve savag yontemlerinin insancil bakimdan yumusatilmasina yoneliktir.
Hem devletler arasindaki savaslarda hem de i¢ ¢atigsmalarda gecerlidir.
Savas ya da silahli catisma hukuku olarak da anilir, bilinir.

Uluslarar351 Insanci1l Hukuk (UIH) silahli ¢atigmalarin etkilerini

UIH kurallarinin gelistirilmesine 19ncu yiizyilda baslanmustir. Oncii kisi
Henry Dunant isimli bir Isvigrelidir. 1859 yilinda Avusturya’nin Fransa
ve Sardunya’ya karsi carpistigt ve kaybettigi Solferino savasinin
bitiminde Henry Dunant bir vesileyle savas alanini gezmis,
gordiiklerinden ¢ok etkilenmistir. Cevredeki sivil halki kadinlar basta
olmak iizere, savas yaralilarina ve hastalara yardim igin orgiitlemeye
girismistir. Savas kurbanlarina hangi taraftan olduklarina bakilmaksizin
tedavi ve yardim gdotiirmek fikri “Tuttil Fratelli” (Hepimiz kardesiz)
slogani kullanilarak hayata gegirilmistir.

Henry Dunant daha sonra Solferino anilarini bir kitapta toplamistir (A
memory of Solferino).! Ayni kitapta, savasta yaralanan askerlere yardim
icin yansiz bir orgiit kurulmasi fikrini ortaya atmistir. Bu fikir {izerine
Cenevreli bes 6nemli sahsiyet 17 Subat 1863’de toplanarak Uluslararasi
Komite’yi kurmuslardir. Bugiin sézkonusu tarih ve toplanti Uluslararasi
Kizilhag Komitesi’nin (International Committee of the Red Cross /
ICRC) dogusu olarak anilmaktadir. S6zkonusu kurulug bagimsiz bir
hiikiimet dis1 kurulus statiisiindedir. Cesitli {ilkelerin ve hayirseverlerin
yardimlariyla olusan biitgesi tiimiiyle saydamdir.

Uluslararas1 Komite Ekim 1863°de Cenevre’de 14 devletin katildiklar
bir konferans diizenleyerek savasta yaralanan askerlere yardim
konusunu tartismaya agmustir. Yapilan gesitli ¢alismalarin sonucunda 22
Agustos 1864 tarihinde Isvigre hiikiimeti bir diplomatik konferans
diizenlemistir. Konferansin sonunda, Savas alaninda Yaralananlarin
Kosullarim lyilestirmeye Yonelik Cenevre Sozlesmesi kabul edilmistir.
12 Devlet sdzkonusu sdzlesmeyi imzalanstir (Isvigre, Baden, Belgika,
Danimarka, Ispanya, Fransa, Essen, italya, Hollanda, Portekiz, Prusya,
Wiirtemberg). Yillar i¢inde gelistirilen ve bugiinkii hali 1949°da kabul
edilen Birinci Cenevre Sozlesmesi’nin temeli bu metindir. S6zlesme
evrensellik ve irk, milliyet, din ayirimi yapilmamasi ilkelerini esas
almistir. Askeri tip personelinin kizil hag ve kizil ay olmasi da bu
sozlesmeden kaynaklanmaktadir.

1 Henry Dunant, 4 Memory Of Solferino (Geneva: International Committee of the Red Cross,
1939), https://www.icrc.org/en/doc/assets/files/publications/icrc-002-0361.pdf.
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UIH agisindan bir sonraki adim 1968 yilinda S. Petersburg Bildirgesinin
kabul edilmesi olmustur. Bu bildirge misket tiirli mermi kullanimini
yasak getirmistir. Osmanli imparatorlugu dahil 19 Avrupa iilkesinin taraf
oldugu bir uluslararasi anlagsma niteligindedir. Bazi silahlarin ve
mithimmatin insancil amagclarla yasaklanmasi1 bakimindan ilk
uluslararas1 hukuk belgesidir. Bundan sonra uluslararasi insancil
Hukukun savas magdurlarina yardimin disinda gelisecegi ikinci bir yol
insancil amaglarla silahlarin kontrolu ve yasaklanmasi olacaktir.

Nitekim birbirinin devami niteligindeki 1899 ve 1907 Lahey Baris
Konferanslarinda kabul edilen sdzlesme ve bildirgelerde kara ve bir
Olclide deniz savaslarinin kurallari, kavramlar: gelistirilmis (savasan
taraf, savag tutsagi gibi), ayrica zehirli gazlarin, gévdede yayilan
mermilerin kullanilmamasi, savunmasiz kentlerin bombalanmamasi gibi
yasaklar getirilmistir. Genel olarak uluslararasi hukuk acisindan 1899
Konferansinin en biiyiik iddias1 uluslararasi anlagsmazliklar1 ¢6zmek
tizere zorunlu tahkim yetkisiyle donatilmig bir uluslararas1 mahkeme
kurulmast olmustur. Bu hedefe ulasilamamis olmakla birlikte
giiniimiizde de faal olan Daimi Tahkim Mahkemesi kurulmustur.

Hukuk alanindaki saydigimiz olumlu gelismeler ne yazik ki Birinci
Diinya Savasi’nin ¢ikmasini 6nleyememistir. Birinci Diinya Savasi’nda
hemen her cephede biiyiik insani felakatler yasanmistir. Uluslararasi
Kizilhag Komitesi uzmanlarina gore, eger o giine kadar gelismis bazi
kurallar olmasaydi, Birinci Diinya Savasi’nin insani faturasi daha da
agir olurdu. Bu varsayimin dogruluguun o6lgme olanagimiz
bulunmamaktadir. Ancak, uluslararasi toplum Birinci Diinya
Savagi’ndan gereken dersleri ¢ikarmamis olacak ki, Uluslararasi
Insancil Hukuk alaninda ilerleme yavas ve sinirli olmustur.

En kayda deger gelisme 1925 yilinda kabul edilen Cenevre
Protokoludur. Zehirli, bogucu ve diger gazlarla bakteriyolojik savag
yontemlerinin kullanilmas1 bu anlagmayla yasaklanmstir.

1929 yilindaysa gene Cenevre’de toplanan bir konferansta iki s6zlesme
kabul edilmistir. S6zlesmelereden ilki hastalarla yaralilara daha iyi
bakim saglanmasi, ikincisi de savas tutsaklar1 konularindadir.

Once Ispanya I¢ Savasi, daha sonra Ikinci Diinya Savasi uluslararasi
insancil hukukun gelistirilmesine olan ihtiyaci tartisilmaz sekilde
gbstermistir. Ikinci Diinya Savasi’ndan sonra yeni bir diinya diizeni
kurmaya yonelen uluslararasi toplum insancil hukuk alaninda da
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hareketlenmistir. Bunun sonucu olarak, Nisan — Agustos 1949
doneminde Cenevre’de toplanan uluslararasi konferansda bugiin
Cenevre Sozlesmeleri olarak bildigimiz dort sézlesme kabul edilmistir.
Simdi bu sozlesmelere sirasiyla kisaca gz atalim.

Birinci Cenevre Sozlesmesi, savas sirasinda karadaki yarali ve hasta
askerlerin korunmastyla ilgilidir. Ayrica tip personeline ve araglarina,
din gorevlilerine koruma saglar. Kizilha¢ ve Kizilay amblemlerinin
kullanimlarin diizenler. 64 maddeden olusur.

Ikinci Sézlesme, savas sirasinda denizdeki yarali, hasta ve kazazede
askeri personelin korunmasi konusundadir. 1907 yilinda Lahey’de kabul
edilmis olan deniz savaslariyla ilgili s6zlesmenin gelistirilmis halidir.
63 maddesi vardir. Hastane gemilerini de kapsar.

Ugiincii Cenevre Sozlesmesi, savas tutsaklariyla ilgilidir. 1929
sozlesmesinin yerini almistir. Savas tutsag: statiisii Birinci ve Ikinci
sOzlesmelerin 15181nda genisletilmistir. Savas tutsaklarinin ¢aligtirilmast,
bakimi, tabi olabilecekleri yargilama usulleri ilke olarak belirlenmistir.
Catigmalar sona erince savas tutsaklarinin iilkelerine gonderilmesi ilkesi
de kabul edilmistir.

Dordiincii S6zlesme, sivillerin korunmasi konusundadir. Sadece savas
sirasinda degil isgal altindaki topraklardaki sivillerin korunmasini da
kapsar. Filistin sorunu bakimindan ¢ok 6nemil bir sézlesme olagelmistir.
Isgalci giiciin sivil halka kars1 zorunlu sorumluluklarini ve isgal altindaki
topraklarada yasayanlara nasil insancil yardim saglanacagi konularinda
maddeler icerir. Tutuklu sivillerle ilgili diizenlemeler de getirmistir.

Birbirinden farkli alanlara yonelmis olan bu dort sézlesmenin tiglincii
maddeleri ortaktir. Anilan ortak madde S6zlesmelerin i¢ ¢atismalarda
da uygulanmasi bakimindan asgari ylikiimliiliikler getirir. S6zkonusu
maddede i¢ ¢atismanin tanimi bulunmamaktadir. Ancak Uluslararasi
Kizilhag Komitesi gibi tarafsiz bir insancil kurulusun g¢atigsmanin
taraflarina hizmet sunabilecegi kayithidir. Takdir edilecegi lizere,
devletler agisindan hukuki giigliikler igeren bir maddedir bu. Devletlerin
teror ya da suc oOrgiitleriyle miicadelesinin i¢ ¢atismadan sayilip
sayilmayacagi belli degildir. Bu belirsizligin yol agtig1 duraksamalarin
gorece giderilmesi i¢in ortak ti¢lincli maddenin son ciimlesi su sekilde
kaleme alimmistir: “Yukaridaki hiikiimlerin uygulanmasi ¢atismanin
Taraflarinin yasal statiisiinii etkileyemeyecektir.”
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Uluslararas1 Kizilhag Komitesi giiniimiizde silahli catigmalarin
cogunun iilke i¢inde olmasi nedeniyle ortak iigiincii maddenin
uygulanmasinin dneminin arttig1 goériisiindedir. Buna karsilik, teror ve
sug oOrgiitleriyle miicadele halinde olan devletlerin ¢ogu da aslinda
tilkenin giivenlik yasalarini uygulama anlami tagsiyan bu miicadelenin
i¢ catisma olarak nitelenmesi ve Uluslararasi Kizilha¢ Komitesi’nin
miidahalesi olasiliklarindan rahatsizlik duymaktadir. I¢ catisma
nitelemesinin ve Uluslararasi Kizilhag Komitesi’nin miidahale
talebinin kabul edilmesinin terér ve sug orgiitlerinin mesru bir taraf
olarak goriilmesine yol agacagini diisiinmektedir. Dolayisiyla bu tiir
sorunlari olan birgok iilke Uluslararas1 Kizilhag Komitesi’yle mesafeli
iliski siirdiirmeyi tercih etmektedir. Tiirkiye de bu iilkeler arasinda yer
almaktadir.

Tiirkiye insancil hiikiimlerin siyasal niyetlerle kétiiye kullanilabilecegi
varsayimina dayanan bu yaklasimi nedeniyle 1977 ve 1979 yillarinda
kabul edilen sirasiyla Birinci ve ikinci Protokollara taraf olmayan az
sayida iilkeden biri olmustur. Birinci Protokolda halklarin somiirgeci
egemenligine, yabanci isgaline ve irk¢i rejimlere karsi yaptigi silahli
miicadeleler uluslararasi ¢atisma olarak nitelenmistir. Ikinci protokol ise
tiimiiyle i¢ catigmalara odaklanmistir. Savas kurallarinin i¢ ¢atigmalara
da uygulanmasini 6ngérmektedir. Uluslararas1 Kizilha¢ Komitesi’ne
gore 1945°den beri diinyada yasanan silahli catismalarin kurbanlarinin
yiizde sekseni i¢ ¢atisma veya savas kurbanlaridir. Bu nedenle ikinci
Protokolun 6nemi gittik¢e artmigtir. Uluslararasi Kizilhag Komitesi,
1979 Konferansina 47 maddelik ¢ok ayrintili bir sézlesme taslagi
sunmugtur. Ancak devlet egemenligine halel getirebilecegi, hatta
devletin yasalar1 uygulamasini zorlastirabilecegi, yabanci miidahalesine
yol acabilecegi gibi nedenlerle kabul edilen madde sayis1 27°de
kalmustir.

Bazi devletlerin duraksamalarina karsin Uluslararasi Kizilhag
Komitesi bugiin diinyanin dort yaninda etkin durumdadir. Uluslararasi
insancil hukukun dinamosu goérevini yapmaktadir. Dort yilda bir
hiikiimetlerin de katilimiyla toplanan Kizilhaglar ve Kizilaylar
Konferanslar1 ¢esitli kararlar yoluyla hem insancil hukuk
uygulamalarii gézden gegirip giiclendirmeyi hem de bu alanda tilkeler
arasinda isbirligi ve dayanigsmay1 giiclendirmeyi amaglamaktadir.
Toplam olarak bakildiginda bu tabloya ve Uluslararasi Kizilhag
Komitesi’nin oynadigi siiriikleyicilik roliine olumsuz demek miimkiin
degildir.
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Cenevre sozlesmeleri ve protokollarinin uygulanmasin izlemek iizere
0zel bir mekanizma olusturulmustur. Ancak Uluslararasi1 Adalet Divani,
Uluslararas1 Ceza Mahkemesi gibi yargi organlari, BM’in ¢esitli
kuruluslar1 aldiklar1 kararlarda isbu sdzlesme ve protokollarin ihlal
edildigine dair hiikiimler ortaya koyabilmektedir.

Ikinci Diinya Savasindan sonra insancil hukukla ilgili yeni bir alan
ortaya ¢ikmustir: miilteci hukuku. 1951°de gene Cenevre’de Miiltecilerin
Statiilerine iliskin S6zlesme kabul edilmistir. Ulkelerinde zulme ve gadre
ugrayan (persecution) insanlarin bagka bir iilkeye siginma hakkini
tantyan bu sézlesme ayni zamanda insan haklari hukukunun da bir
parcasidir. Esasen birgok bakimindan insancil hukuk ile insan haklar1
hukuku i¢ice gegmistir. Bu s6zlesme baslangigta Batililar tarafindan
Komiinist Dogu Avrupa’dan Bati iilkelerine kaganlar1 korumak i¢in
ongorilmiistli. Nitekim Turkiye de miilteci statiisiinii sadece Avrupa
tilkelerinden gelenlerle taniyan bir cografi sinirlamayla (¢ekince degil)
sozlesmeye taraf olmustur. Ancak, onyillar i¢inde sdzlesme biitiin
diinyada uygulanir olmakla evrensel niteligine kavugmustur. Bugiin
halen yerine yenisi konulamayan bir sozlesme olarak islevini
siirdiirmektedir. Tiirkiye Suriye’den gelenlere gecici miilteci statiisii
vererek cografi sinirlamasinin uygulama alanini daraltmistir. Gergekten
de, bugiiniin kosullarinda kapiya biri Avrupa’dan diger Asya’dan iki
miilteci gelirse, Asya’dan geleni cografi sinirlamaniz var diye geri
¢evirmeniz insancil bir davranis olmaz. Elbette, miilteci konusu ¢ok daha
karmasik olup ayri bir inceleme yazis1 gerektirmektedir.

Cenevre sozlesmeleriyle protokollar1 ve miilteci hukukunun yanisira
silahlarin kontrolu alaninda da insancil yonii olan kayda deger gelismeler
ozellikle 1970’lerden itibaren goriilmiistiir. En 6nemli gelisme kitle
imha silahlar1 alaninda gergeklesmistir. Kitle imha silahlar1 biyolojik,
kimyasal ve niikleer olmak {izere ii¢ tiirliidiir. 1972 yilinda kabul edilen
bir s6zlesmeyle biyolojik silahlar yasaklanmigtir. Kimyasal silahlari
yasaklayan bir sdzlesmenin kabul edilmesiyse uzun miizakerelerden
sonra ancak 1993’de gerceklesmistir. Niikleer silahlar bakimindan ne
yazik ki aymi sekilde bir gelisme goriilmemistir. Niikleer silah sahibi
devletler bu tiir silahlar1 yasaklamak ve ortadan kaldirmak yerine
simirlamaci ve baska devletlerin niikleer silah edinmesini onleyici bir
yaklagimi tercih etmislerdir. Konuyla ilgili Niikleer Silahlarin
Yayilmasmin Onlenmesi Anlasmast 1970 tarihlidir. Ancak onyillar sonra
niikleer silah sahibi olmayan bazi devletlerin gayretiyle 2017 yilinda
Birlesmis Milletler’de Niikleer Silahlar1 Yasaklayan Anlagma kabul
edilmistir. 2021 yilinda yiiriirliige giren bu anlasmanin ger¢ekten hayata
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gecirilmesi i¢in niikleer silah sahibi devletlerin bu giiglerinden
vazgegmeleri gerekmektedir. Bugiinkii diinya kosullarinda bu bir
hayaldir, ama niikleer silah yasaklayan bir sdzlesmenin ortaya ¢ikmasi
insanlik adina gene de 6nemli bir adim olmustur.

Ote yandan, silahlarin kontrolu ¢abalar1 konvansiyonel silahlar alaninda
da stirmistiir. 1980 yilinda gene Cenevre’de asir1 zarar veren bazi
konvansiyonel silahlarin kisitlanmasi veya yasaklanmasina iliskin bir
sozlesme kabul edilmistir. S6zlesmenin 5 protokoli bulunmaktadir. Bu
belgelerle birlikte izi insan viicudunda kalmayan pargalarin, bubi
tuzaklarinin, kara mayinlarinin, yangin ¢ikarici silahlarm, kor edici laser
silahlarin yasaklanmasi 6ngoriilmiistiir.

1997 yilindaysa anti — personel mayinlari yasaklayan Ottawa
So6zlesmesinin kabul edilmesi insancil agidan 6nemli bir adim olarak
goriilmektedir.

2000 yilinda Cocuk Haklar1 S6zlesmesi’ne ¢ocuklarin silahli catigmalara
sokulmamasi konulu ihtiyari protokol eklenmistir. Bu belge de insancil
hukuk bakimindan ileri bir adim olusturmustur.

Saydigimiz sézlesmelerin uygulanmasini izlemek iizere taraf devletler
arasinda her biri igin ayr1 bir mekanizma ongoriilmiistiir.

Gorildigi gibi insancil hukuk alaninda birgok gelisme meydana gelmis
olmakla birlikte, bunlarin yeterli saymak miimkiin degildir. Insanlik
savagmaktan vazge¢medigi i¢in hi¢ degilse savasin olumsuz etkilerini
gorece giderebilmek i¢in insancil hukuku gelistirmistir. Asil hedef
savagsiz bir diinya olmalidir.
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Oz: Bu makale Gambiya 'min Kasim 2019 tarihinde Uluslararas: Adalet
Divani nezdinde Myanmar’a aleyhine yaptigi ve Myanmar i Rohingya
azinligina karst soykirim sugunu iglemekte oldugunu iddia ettigi
basvurusunu ve bu basvurunun esasini incelerken mahkemenin
karsilasabilecegi temel sorunlari irdelemektedir. Gelen raporlar dikkate
alimdiginda Myanmar’'da Rohingyalara karst soykirim sugunun
fiillerinin islendigine dair kuvvetli deliller mevcuttur. Ancak asil
sorunlar bu fiillerin ozel kast (soykirim kasti) ile islenip islenmedigi ve
eger islendi ise devletin sugun faili olarak nitelenip nitelenemeyecegidir.
Bu ¢alisma ilk soruya iliskin olarak cevabin Divan’in yorum sirasinda
alacagi tutuma gore degismeye a¢tk oldugunu savunacaktiv. Buna gére

*  Bu ¢aligmaya olan katkilarindan 6tiirii Sayin Selim Seckin'e tesekkiir ederim.
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gerek “tek makul ¢tkarim” doktrinin uygulanmasi, gerekse “esashilik
sartimin” degerlendirilmesi baglaminda kagit tizerinde hakim goriis olan
bireyci goriis takip edilir ve soykirim kastinin muhtevasi “‘fiziksel veya
biyolojik yok etme” kastina indirgenirse, 6zel kastin varligini
¢tkarsamak daha zor hale gelecektir. Ote yandan tipki Srebrenica
degerlendirmesinde oldugu gibi kolektivist goriis arka kapidan da olsa
yoruma esas teskil ederse kastin varliginin tespiti daha muhtemel
olacaktir. Ayrica, makale sucun bireysel olarak tammlandigindan
hareketle Myanmar’in devlet olarak soykirim sugunun faili
olamayacagini ve ancak onleme yiikiimliiltigiinii ihlal ettiginden bahisle
sorumlulugunun dogabilecegini savunacaktir.

Anahtar Kelimeler: Soykirim Sugu, Uluslararasi Hukuk, Gambiya -
Myanmar, Uluslararasi Adalet Divani, Soykirim Kasti

AN EVALUATION OF THE FOUR MAIN
LEGAL PROBLEMS THAT THE INTERNATIONAL
COURT OF JUSTICE WILL LIKELY FACE IN
ASSESSING THE CRIME OF GENOCIDE IN
GAMBIA - MYANMAR CASE

Abstract: This article examines four fundamental legal problems that
the International Court of Justice (ICJ) will likely face in Gambia v.
Myanmar while examining whether the crime of genocide has been
commiitted against the Rohingya People of Myanmar. When the reported
evidence is considered, it can be forthrightly argued that the acts of
genocide are committed against the Rohingya minority in Myanmar.
The real challenge is, however, establishing whether these acts are
committed with “genocidal intent” and, if so, whether Myanmar can be
considered as the perpetrator as such. As to the first question, the
article argues that the outcome of ICJ's consideration will change
depending on the theoretical perspective it endorses. If the Court
prefers to emphasise its individualistic reading of the term ‘“‘intent to
destroy” as “intent to physically or biologically destroy” and considers
“only reasonable inference” doctrine and the “substantiality
requirement” accordingly, then it would be rather challenging to
conclude that perpetrators acted with “genocidal intent”. If, on the
other hand, the Court uses the backdoors created as to the Srebrenica
situation and thus prefers a collectivistic interpretation of the legal
definition, then it may become more likely to infer “intent to destroy”
from the circumstantial evidence. Regarding the second question, the
article will advance that since genocide is defined as an “individualised
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crime” and states cannot form “intent”, unlike human beings, it seems
theoretically implausible to be able to consider states as the principal
perpetrators of the crime. Rather states can be held responsible,
according to the principles of state responsibility, if they fail in fulfilling
their duty to prevent genocide.

Keywords: The Crime of Genocide, International Law, Gambia -
Myanmar, International Court of Justice, Genocidal Intent
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1. Giris

11 Kasim 2019 tarihinde Gambiya Cumbhuriyeti (‘Gambia’) Myanmar
Birligi Cumhuriyetine (‘Myanmar’) kars1 Uluslararas1 Adalet Divanina
(‘UAD’) yaptig1 bagvuru ile, UAD’den Myanmar’in 1948 tarihli Soykirim
Sucunun Onlenmesi ve Cezalandirilmasi Sézlesmesi’nden (‘Soykirim
So6zlesmesi’) dogan yiikiimliiliiklerini yerine getirmediginin ve Rohingya
azinlhigina kars1 yuriittiigli operasyonlar baglaminda sézlesmenin amir
hiikiimlerini ihlal ettiginin tespitini ve buna iliskin devlet sorumlulugunun
belirlenmesini talep etmistir.! Bu bagvuru, Soykirim Soézlesmesinden
dogacak olan hukuki bir anlasmazligin UAD tarafindan degerlendirilecegi
dordiincii bagvuru olacaktir. Divan ilk olarak 1951 yilinda, Birlesmis
Milletler Genel Kurulu tarafindan istenen tavsiye goriisii talebine binaen,
Soykirm S6zlesmesi’ne hangi kapsam ve dl¢iide ¢ekince koyulabilecegini
degerlendirmis olup,? ilgili goriis daha ziyade antlagsmalar hukuk
bakimindan 6nem arz etmektedir. UAD’nin gerek soykirim sugunun
unsurlarina, gerekse sucun devlete nasil isnat edilebilecegine dair
degerlendirmeleri, sirasiyla 2007 ve 2015 yillarinda sonuglandirilan,
Bosna-Hersek -Swrbistan3 ve Hirvatistan — Sirbistan® Kararlarinda ortaya
konulmus olup, Gambiya - Myanmar davas1 mahkemenin bu davalarda
ortaya koydugu kimi hukuki argiimanlar1 yeniden degerlendirebilecegi ve
test edebilecegi bir ihtilaf olarak goriilebilir.

Sunu 6ncelikle not etmek gerekir ki Gambiya — Myanmar davasinin
uluslararas1 hukukun muhtelif alanlarinda 6nemli tartigmalar yaratmasi
muhtemeldir. Ornegin Gambiya, Myanmar’in erga omnes nitelikte olan
bir jus cogens normu ihlal ettigi argiimanina dayanarak, kendisinin bu
davanin tarafi olmaya muktedir oldugunu belirtmistir.> Her ne kadar
Gambiya’nin gecici tedbir taleplerine dair yaptig1 ilk incelemede
mahkeme bu hususu degerlendirip, Gambiya’nin argiimanini hakl
bulmus gorilinse de, bu degerlendirme tartismasiz olmaktan uzaktir.
Nitekim yargi¢c Xue Hangin, konuya dair ayr1 goriisiinde, mahkemenin
referans gosterdigi Belcika — Senegal davasi ile maddi olgular
bakimindan farkliliklar oldugunu ve erga omnes ylkiimliliiklerin

Gambia, Application Instituting Proceedings and Request for Provisional Measures, (2019).

2 Advisory Opinion Concerning Reservations to the Convention on the Prevention and
Punishment of the Crime of Genocide, International Court of Justice, (1951).

3 Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro) [2007] ICJ Judgement.

4 Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Croatia v. Serbia) [2015] Judgment.

5 Gambia, Application Instituting Proceedings and Request for Provisional Measures (2019).
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doguracagi sonuglarin bu kadar genis yorumlanarak Gambiya’nin taraf
olma ehliyetinin kabul edilmesine dair ¢ekincelerini belirtmigtir.6

Buna ek olarak, Hangin, her ne kadar UAD’nin bu asamada soykirim
kastim1 degerlendirmesinin beklenmesi makul olmasa da, ilgili
bagvurunun Soykirim Soézlesmesi baglaminda bir uyusmazlik olarak
degerlendirilmesi i¢in en azindan “soykirimsal fiillerin™ siireklilik
gosteren sekilde ortaya ¢iktiginin belirlenmesi gerektigini ve fakat bu
olay 6zelinde bunun bulunmadigini not etmistir.”? Hangin’e gore ilgili
durum Soykirim Soézlesmesinin kapsamina girmekten ziyade,
Myanmar’da uzun siiredir siire gelen etnik azinliklara k&tii muamele
hususuna dair olup, insan haklari ihlali teskil etmektedir.8

Yine Divan, 2009 yilindan beri gegici tedbir taleplerini incelerken
kullandig1, ve siklikla elestirilen,” makul olma testini (“plausibility test”)
bu bagvuruya dair gecici tedbir incelemesinde de bir kez daha
yenilemistir. Bu test temelde gecici tedbire hitkmedilmesi i¢in basvuran
devletin korunmasini istedigi hakkinin ihlal edildigine dair makul bir
iddianin sabit goriilmesi gerektigini belirtmektedir. Ayr1 goriisliniin
gerekgesinde yargic Cangado Trindade, bu testin modasi gegmis bir
anlayigin iiriini oldugunu, insan haklari ihlallerinin devletlerarasr iliski
ve hak ihlalleri kapsaminda degerlendirilemeyecegini belirterek ilgili
testin bireyci ve insancil prensipleri temel alan bagka bir testle (‘human
vulnerability’) degistirilmesi gerektigini belirtmistir.10

Ote yandan Divan, her ne kadar Gambiya’nin talebine kiyasen daha
soyut bicimde formiile edilse dahi, son tahlilde bir dizi gegici tedbire
hiikkmetmis ve bu tedbirlere yonelik atilan adimlarin Myanmar tarafindan
diizenli olarak rapor edilmesini talep etmistir.!! Gegici tedbir kararina

6  Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(The Gambia v. Myanmar), [2020] Order on Request for the indication of provisional measures.
(Hangin's Seperate Opinion).

Ibid.
Ibid.

Ornegin Anne Peters, ‘“Vulnerability” versus “Plausibility”: Righting or Wronging the Regime
of Provisional Measures? Reflections on ICJ, Ukraine v. Russian Federation, Order of 19 April
2017’, EJIL Talk (5 Mayis 2017), link: https://www.ejiltalk.org/vulnerability-versus-plausibility
-righting-or-wronging-the-regime-of-provisional-measures-reflections-on-icj-ukraine-v-
russian-federation-order-of-19-apr/ erigsim 15.10.2021.

10 Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(The Gambia v. Myanmar), [2020] Order on Request for the indication of provisional measures.
(Trindade's Seperate Opinion).

11 International Court of Justice, Application of the Convention on the Prevention and Punishment
of the Crime of Geno Application of the Convention on the Prevention and Punishment of the
Crime of Genocide (The Gambia v. Myanmar), [2020] Order on Request for the indication of
provisional measures.
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iligkin 6nemli olan husus UAD Statiisiiniin 41. maddesinde belirtildigi
tizere ongoriilen bu tedbirlerin kesin karardan 6nce taraflara ve BM
Giivenlik Konseyine bildirilecek olmasidir. Bu baglamda alian gegici
tedbir karar1 ile bir bakima hem hukuki bir kazanim elde edilmekte hem
de s6z konusu suglart igledigi iddia edilen devletler {izerinde BM
Giivenlik Konseyi araciliftyla siyasi bir baski olusturulmasi
saglanmaktadir. Ancak Myanmar su ana dek ilgili tedbirleri almaktan
ve gerekli raporlamalarda bulunmaktan miimkiin mertebe imtina
etmektedir. Bu bakimdan gerek Divan’in etkinligi, gerekse Giivenlik
Konseyi’nin rolii elestiriye agik hale gelmektedir.

Goriildiigii tizere dava tek bir makalenin stimuliinde incelenemeyecek
kadar genis kapsamli hukuki ihtilaf ve karsit goriisler dogurmaya
gebedir. Diigtiglimiiz bu kisa notun amaci bir yandan makalenin
smirlarini ¢izmeye yonelik bir girizgah olusturmak, 6te yandan konunun
hukuki boyutunun derinligini okuyucunun dikkatine sunmaktir. Bu
calismamiz yukarida kisaca bahsedilen hususlara deginmekten ziyade,
hususiyetle uluslararasi hukukta soykirim sugunun taniminin
yorumlanmasi ve uygulanmasi ile sugtan dogan sorumlulugun devletlere
isnad1 g¢ergevesinde bir inceleme yapacak olup, bu kapsamda
mahkemenin yagamasi muhtemel dort temel hukuki sorunu ortaya
koyacaktir.

Soykirim sugunun tanimi 1948 tarihli Soykirim Soézlesmesinin 2.
maddesinde yapilmis olup, Roma Statiisii dahil miiteakip tiim
uluslararas1 hukuk antlagsma ve belgelerinde bu tanim aynen tekrar
edilmistir. Buna gore,

...ulusal, etnik, rksal veya dinsel bir grubu, (bagimsiz ve ayri
bir antite olarak),'? kismen veya tamamen yok etme kastiyla
asagidaki fiillerden herhangi biri islenmesi soykirim sugcunu
olusturur

a) Gruba mensup olanlarin oldiiriilmesi;

b) Grubun mensuplarina ciddi surette bedensel veya zihinsel
zarar verilmesi;

12 Asagidaki sayfalarda detaylandirildig: iizere, parantez igindeki ifade resmi Tiirkge gevirilere
dahil edilmeyen ama orijinal Ingilizce tanimda bulunan ‘as such’ tabirinin mahkemelerce kabul
gormiis yorumudur.
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¢) Grubun biitiiniiyle veya kismen, fiziksel varligini ortadan
kaldiracagr  hesaplanarak, yasam sartlarini  kasten
degistirmek;

d) Grup i¢inde dogumlar: engellemek amaciyla tedbirler almak;
e) Gruba mensup ¢ocuklari zorla bir baska gruba nakletmek.!3

So6zlesmenin 3. maddesinde de cezalandirilacak eylemler belirlenmistir.
Bu kapsamda da soykirimda bulunmak, soykirimda bulunulmasi igin is
birligi yapmak, soykirimda bulunulmasini dogrudan ve aleni surette
kiskirtmak, soykirimda bulunmaya tesebbiis etmek ve soykirima istirak
etmek tahdidi bir sekilde cezalandirilacak fiiller olarak sayilmistir.

Tanimdan sabit oldugu iizere sugun maddi unsuru (actus reus) tahdidi
niteliktedir. Diger bir deyisle, soykirim sugunun islenmesi ancak
maddede belirtilen fiillerin islenmesi halinde miimkiin olmaktadir.!4
Gambiya’nin bagvurusu, Myanmar’da Rohingya azinligina karsi (a), (b),
(c) ve (d) bentlerinde belirtilen fiillerin sistematik bir bi¢imde islendigini
iddia etmektedir. Ote taraftan sarih oldugu iizere, soykirim sugunun ayirt
edici unsuru fiiller olmayip, tanimda sayilan fiillerin tiimii, ayn1 zamanda
insanliga kars1 suglarin da maddi unsurunu teskil etmektedir. Dahasi bu
fiiller birgok yerel ceza hukukunda da basli basina veya bagintili bigimde
suc olarak tanimlanmstir. Soykirim sugunun ayirt edici unsurunu sugun
manevi unsurunun (mens rea) olusturdugu kabul edilmektedir.!s
Soykirim sugunun sabit olmasi ic¢in failin Oncelikle isledigi fiil
bakimindan dogrudan kast (dolus directus) veya olas1 kast (dolus
indirectus) ile hareket etmesi gerekmektedir. Bu bakimdan sug taksirli
bir fiille islenemez. Buna ek olarak failin fiili iglerken, 6zel kast (dolus
specialis, specific intent) olarak isimlendirilen ek ve hususi bir kast1 da
tasimas1 gerekmektedir.!6 Bir 6rnek ile agiklamak gerekirse, soykirim
sucunun olugabilmesi i¢in failin bir kimseyi kasten 6ldiirmesi ve sugun
olagan kastina ek olarak fiilini madde kapsaminda korunan dort tip

13 The Convention for the Prevention and Punishment of the Crime of Genocide, adopted Dec.9,
1948, 78. U.N.T.S. 277 (ytirtirliik tarihi 12 Ocak 1951). Ceviri yazarca yapilmustir.

14 Bahadir Bumin Ozarslan, “Soykirim Sugunun Onlenmesi ve Cezalandirilmasi Sézlesmesi
Acisindan Hocali Katliam1”, Hacettepe Hukuk Fakiiltesi Dergisi 4, sy 1 (01 Haziran 2014):
197.

15 Paul Behrens, 'The mens rea of genocide™ in P. Behrens & R. Henham (eds.), Elements of
Genocide (Oxon: Routledge 2012), sy 70-71; Steven Lee, ‘The Moral Distinctiveness of
Genocide’, 18 The Journal of Political Philosophy (2010), sy 335-356.

16 Kai Ambos, Treatise on International Criminal Law: Volume I: Foundations and General Part
(Oxford University Press 2013), sy 292.
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gruptan birini kismen veya tamami ile yok etme kastint muhteva edecek
sekilde islemesi gerekmektedir.!7

Soykirim sucguna dair hukuki tartismalar biiylik ekseriyetle 6zel kast
unsurunun yorumlanmasindan ve uygulanmasindan dogmakta olup,
Gambiya — Myanmar davast da bu bakimdan bir¢ok tartisma
yaratacaktir. Zira Rohingya azinliina karst mevzu bahis fiillerin
islendiginin tespiti miimkiin goriinse de, bu fiillerin 6zel kast ile islenip
islenmedigi, islendiyse dahi bunun devlete isnat edilip edilemeyecegi
hususu sarih olmaktan uzaktir. Bu noktay1 detaylandirip, makalenin
temel konusunu olusturacak dort muhtemel ihtilafi belirtmeden 6nce
uluslararas1 mahkemelerin ve divanlarin 6zel kast unsuruna dair
ictihatlarina bakmak elzemdir. Birazdan agiklanacak sebepler ile tanimin
orijinal metinlerinden olan Ingilizce metni hareket noktasi almak
tartisma noktalarmin daha net anlagilmasi bakimindan saglikli olacaktir.

Ingilizce metinde 6zel kast unsuru “intent to destroy, in whole or in
part, a national, ethnical, racial or religious group, as such” olarak
ifade edilmistir. Ortaya ¢ikan ilk yorum sorunu “intent to destroy” yani
“yok etme kast1” ifadesinin yorumlanmasidir. Burada ifade etmek
gerekir ki kimi resmi metinlerde yok etme kast1 ifadesi “ortadan
kaldirma amac1” olarak ¢evrilmektedir.!8 Bu g¢eviri kanimizca
kaginilmasi gereken bir ¢eviridir. Zira kast yerine amag¢ kavraminin
kullanilmasi sugun saik gerektiren bir su¢ oldugu imasini yaratmaya
muktedirdir. Oysa gerek mahkeme ve divan kararlarindan,!® gerekse
soykirim s6zlesmesinin hazirlik ¢alismalar sirasinda - taniminin Tiirkge
cevrisine eklenilmesi “unutulan” - as such tabirine dair tartismalardan20
sabit oldugu tlizere saik (motive) soykirim sugunun bir unsuru degildir.
Bu baglamda soykirim sugunun olugmasi i¢in failin grubu “sirf boyle
bir grup oldugu” nedeni ile hedef almasina gerek yoktur. Ornegin askeri
bir harekatin basaris1 maksadi ile bir grubun hedef alinarak yok
edilmesi de soykirim sugunu olusturabilecektir, yeter ki grup korunan

17 Serhat Sinan Kocaoglu, “Suglarin Sugu: Soykirim (Genocide)”, Tiirkive Barolar Birligi
Dergisi, sy 90 (Ekim 2010): 153, http://tbbdergisi.barobirlik.org.tr/m2010-90-641.

18 Ornegin TBMM Insan Haklarim Inceleme Komisyonunun kullandig1 geviri. Bkz.
https://www.ombudsman.gov.tr/document/mevzuat/32702-Soykirim-Sucunun-Onlenmesine-
Ve-Cezalandirilmasina-Dair-Sozlesme.pdf erisim 10.10.2021.

19 Prosecutor v. Blagojevi¢ et al. [2007] IT-02-60-A, Judgement, para. 699. See also Prosecutor
v. Akayesu [1998] ICTR-96-4-T, Judgement, para.521; Prosecutor v. Krsti¢ [2001] 1T-98-33-
T, Judgment, para. 561; Application of the Convention on the Prevention and Punishment of
the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro) [2007] ICJ
Judgement, para. 187

20 Bkz U.N. Doc. A/C.6/SR.75-77.
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tip gruplardan olsun ve yok edilmesi kasti ile sayili fiillerden biri veya
birkag1 kasten iglensin.

“Intent to destroy” ifadesi ile alakali temel tartigma konusu, yok etmek
kavramindan grubun {iyelerini fiziki veya biyolojik olarak yok etme
kastinin m1, yoksa grubu bir kolektif antite olarak yok etme kastinin mi
anlasilacagi hususudur. Bireyci olarak nitelenebilecek ilk goriise gore,
grup ayni karakteristiklere sahip olan (veya sahip oldugu diisiiniilen)
insan topluklart olup, grubun yok olmasi bu karakteristiklerin yok
edilmesine baghdir. Bu karakteristikler kisiye siki sikiya baglh
oldugundan grubun yok edilmesi kastindan mensup bireylerin
varliginin yok edilmesi anlagilmalidir. Soykirimi insanliga karsi
suclardan olan zuliim sug¢undan (persecution) ayiran niteliklerin en
onemlisi budur. Dahasi sugun maddi unsurlarinin ¢ocuklarin transferine
dair (e) bendi harig?! fiziksel ve biyolojik nitelikte olmas1 ve Soykirim
S6zlesmesinin hazirlik agsamasinda kiiltiirel soykirim kavraminin ve
fiillerinin tanimin diginda birakilmasi da bu goriisii savunanlar
tarafindan vurgulanmaktadir.22

Ote yandan kolektivist veya realist olarak nitelenebilecek ikinci goriise
gore ise actus reus ve mens rea birbirinden ayri olarak diislintilmelidir.
Actus reus baglaminda cevaplanmasi gereken tek soru listedeki fiillerden
birinin fail tarafindan kasten islenip islenmedigidir. Failin 6zel kasta
sahip olup olmadiginin degerlendirilmesi ise fiilin nev’inin Gtesine gecen
bir mevzudur. Bu goriise gore grup, bireylerin sahsen yarattigi degerin
Otesine gecen bir varliga ve degere sahiptir. Bireyler adeta kimyasal veya
biyolojik bir bag ile baglanarak bireysel 6zelliklere indiremeyecek kiiltiir
ve dil gibi ¢iktilar1 yaratirlar ve bu ¢iktilar grubun tiimiine aittir. Bu
anlayisa gore grubu yok etme kast1 sadece bireylere yonelik fiziksel veya
biyolojik yok etme kastina indirgenemez. Grubu yok etmeye yonelik her
tiirlii faaliyet (kitaplarin yakilmasi, binalarin yikilmasi v.b.) kastin
muhtevasina ve grubun hangi kismimin hedef alindigina dair
degerlendirmelerde esas alinmali ve eger sayilan bes fiilden biri veya
birkac1 genel saldirinin bir pargasi olarak kullanildiysa soykirim sugunun
sabit olduguna karar verilmelidir.23

21 Kiiltiirel soykirimdan son metne kalan tek fiil gocuklarin transferi olmustur.
22 William Schabas, Genocide in International Law (Cambridge University Press, 2nd edn, 2009)
sy 271.

23 Douglas Singleterry ‘““Ethnic Cleansing” and Genocidal Intent: A Failure of Judicial
Interpretation?’ 5 Genocide Studies and Prevention: An International Journal (2010) sy 56.
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Uluslararasi mahkeme ve divanlarin kararlarina baktigimizda mantiksal
bir kargasa oldugu gozlemlenmektedir. Uluslararast Eski Yugoslavya
Ceza Mahkemesi (‘UYCM’) ve Uluslararast Rwanda Ceza Mahkemesi
(‘URCM’) kararlarinda “intent to destroy” kavramini etkin olarak “intent
to physically or biologically destroy” olarak okumaktadir.24 Ayni igtihat
UAD tarafindan da yinelenmistir.25 Bu baglamda mahkeme ictihatlarinin
kagit iizerinde birinci gorlisii kabul ettigi disiinilebilir. Ancak
mahkemelerin bu yorumla ¢elisen ve ikinci goriisii yeri geldiginde,
Claus Kress’in deyimi ile arka kapidan,26 hukuki miitalaalarina
sokmasini saglayan iki ek degerlendirmesi vardir.

Bunlardan ilki hukuki tanimin sonuna eklenen gizemli as such
kelimesine dair yorumlardir. Ilgili tabir Soykirim S&zlesmesinin
hazirlanmas1 sirasinda sugun sadece ayrimci saikle islenebilecegi
goriisiinde olan devletlerle ile bu goriise karsi ¢ikan devletler arasinda
anlasma saglanmasi yolunda bir ara formiil olarak tanima dahil edilmis,
ancak kelimenin neyi vurguladigi ziyadesi ile muglak kalmistir.2” Zira
UAD, UYCM ve URCM tarafindan belirtildigi iizere bir ara formiil
olarak ortaya ¢ikan bu ifade saik elementi olarak diisiiniilemez.28 Ote
yandan dil bilgisi olarak tanimdaki grup kelimesi niteleyen sézciigiin
sozlik anlami (as such: bir kelimenin veya tabirin tam anlami; oldugu
gibi) bu muglaklig1 gidermemektedir. Her ne kadar UYCM nin kimi
davalarinda farkli bir yorum tercih edilse de,?® kelime ile ilgili hakim
yorum kelimenin sucun tesekkiil edebilmesi i¢in korunan grubun
“bagimsiz ve ayri bir antite” (distinct and seperate entity) olarak hedef
alinmast gerekliligini vurguladigt olmustur.3® Bu yorum biitiiniiyle
kolektivist jargonun bir uzantis1 olup c¢eliski yaratmaktadir. ikinci

24 Prosecutor v. Krsti¢ [2001] 1T-98-33-T, Judgment, para 580; Prosecutor v. Kayishema and
Ruzindana [1999] ICTR. 95-1-T Judgement, para.97; Prosecutor v. Bagilishema [2001] 95-
1A-T, para.64.

25 Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro) [2007] ICJ Judgement, para.344

26 Claus KreB, “The Crime of Genocide under International Law’ 6(4) International Criminal Law
Review (2006), sy 485.

27 U.N. Doc. A/C.6/SR.75-77.

28 Aurticle 17 of Draft Code of Crimes against the Peace and Security of Mankind (51 UN GAOR
Supp. (No. 10) at 14, UN. Doc. A/CN.4/L.532 (1996) (hereinafter ‘Draft Code of Crimes
against Peace’);Prosecutor v. Sikirica (et. Al) [2001] IT-95-8-T, Judgment on Defence Motion
to Acquit, para. 89: Prosecutor v. Krajisnik [2006] IT-00-39-T, Judgment, para.856.

29  Prosecutor v. Karadzi¢ [2016] 1T-95-5/18, para 551.

30 Prosecutor v. Staki¢ [2003] IT-97-24-T, Judgment, para. 521; Prosecutor v. Jelisi¢ [1999] IT-
95-10-T, Judgment, para. 79; Prosecutor v. Sikirica et al. [2001] IT-95-8-T,Judgement on
Defence Motions to Acquit, para. 89; Application of the Convention on the Prevention and

Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro)
[2007] ICJ Judgement, para 187.
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kolektivist ‘arka kap1’ ise asagida ve 6zellikle dordiincii kisimda daha
detayli olarak incelenecek olan ‘esaslilik kosuluna’ dair getirilen
niceliksel degerlendirme metodudur. Sunu belirtmek gerekir ki bu
goriislerden hangisinin &ne ¢ikarildiginin, gerek grubun hangi kisminin
hedef alindiginin gerekse soykirim kastinin tespitinde kritik 6nemi
vardir. Ornegin dérdiincii kistmda detaylandirilacag: {izere, Srebrenica
olaylarinin soykirim olarak nitelenmesi ancak ikinci goriigiin belirtilen
arka kapilardan 6ne ¢ikarilmasi ile miimkiin olmustur.

Ikinci tartisma konusu ise “in whole or in part” ifadesinden
kaynaklanmaktadir. Bu ekleme ile grubun tiimiinii degil ve fakat sadece
bir kismin1 yok etme kast1 ile hareket etmekte 6zel kastin olusmasi i¢in
yeterli olacaktir. Ancak uygulamada bu ifade ile alakali iki husus sorun
teskil etmistir. 11k olarak grubun biitiiniinii tespit sorunu mevcuttur.
Srebrenica 0rnegine donersek grubun tiimii olarak Miisliimanlar1 mi,
Bosnaklar1 m1, Bosna Miisliimanlarini1 mi1 yoksa Srebrenica’daki Bosna
Miisliimanlarini m1 anlamak gerektigi ve hangi standardin uygulanacagi
hususu tartisilmistir.3! ikinci olaraksa her bir birey grubun kismini
olusturdugundan hiikmiin lafzi yorumu bir veya birka¢ kisinin dahi
hedef alindig1 durumlarda soykirim kastinin bulunabilecegi yoniinde
absiirt bir c¢ikarsamaya izin vermektedir.32 Uluslararasi ceza
mahkemeleri gai yorum ile bu durumu diizeltmek yoluna gitmisler ve
hiikmiin “in whole or in substantial part” olarak okunmasi gerektigine
hiikmetmislerdir.33

Esaslilik kosulu (substantiality requirement) olarak bilinen bu ekleme
beraberinde esasliliktan ne anlanmasi gerektigi sorusunu getirmistir. Bu
baglamda igtihatta ii¢ metot beraberce kullanilmaktadir.34 Bunlarin ilki
niceliksel metot olup, kismin gerek mutlak gerekse grubun tiimiine
oransal olarak  biiyiikliglinin  degerlendirilmesi  gerektigini
belirtmektedir. Ikinci metot niteliksel metot olup grubun hedef alinan
kisminin biitliiniin varlig1 i¢in Oneminin degerlendirilebilecegini
belirtmektedir. Son olarak cografi metot grubun biitiiniinden cografi
olarak ayrilan bir kismin, bu cografi ayriligin 6nem arz ettigi hallerde,

31 Prosecutor v. Krsti¢ [2001] IT-98-33-T, Judgement, para. 558.
32 Schabas, Genocide in International Law, 124-134.

33 Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Croatia v.Serbia) [2015] ICJ Judgement, para 140. See also Application of the Convention on
the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia
and Montenegro) [2007] ICJ Judgement, paras. 197-201.

34 Ibid.
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bu niteligi sebebi ile esasli olarak nitelenebilecegini belirtmektedir.3
Dikkat edilirse niceliksel metot bireyci bir mantiktan yola ¢ikmaktadir.
Buna karsin niteliksel metot (dar yorumlanmadigi stirece) kolektivist bir
bakigin iriniidiir. Nitekim igtihatta bu metodun genis olarak
yorumlandig1 gozlemlenmekte ve grubunun lider kadrosunun veya
entelektiiellerinin bu kapsamda esasli kisim teskil edebilecegi
belirtilmektedir.3¢ Bu anlayis agik¢a yok etme kastini fiziksel veya
biyolojik saldirilara indirgemeye calisan yorumla ¢elismektedir, zira
grubun liderleri veya entelektiielleri fiziksel veya biyolojik devamlilik
lizerinde gdrece minimal etkiye haizdir. Ote yandan cografi metot
pragmatik bir temele oturmaktadir.

Ucgiincii ve son temel tartisma konusu ise grubun etnik, dinsel, ulusal
veya 1rksal karakterinin nasil belirlenecegi hususudur. Ilk olarak
UCRM’nin Ilk Derece Divam tarafindan Akayesu davasinda ortaya
konan degerlendirmede bu dort kavram objektif kriterlere baglanmaya
calisilmistir.3”7 Ancak Tutsi ve Hutu’lar arasindaki ayrimin niteligi
UCRM tarafindan belirtilen bu objektif kriterlere tam olarak
uymadigindan mahkeme Tutsi’lerin korunan grup statiisiinii tespit
etmekte ziyadesi ile zorlanmistir ve objektif goriisii terk etmistir.38 Ote
yandan diger uca gidersek, BM’nin Darfur Arastirma komisyonu raporu
tamamu ile siibjektif bir pozisyon almis ve grubun objektif bir etnik,
irksal, ulusal veya dinsel farkliliginin olmasinin énemli olmadigini
sOylemistir. Komisyona gore gruba bu niteligi kazandiran grubun
fail(ler) tarafindan o sekilde tanimlanip tanimlanmadigidir.3® Bu goriis
iki bakimdan sorunludur. Ilk olarak Soykirim Sézlesmesi, her ne kadar
bu bakimdan sikc¢a elestirilse de, dort tip grubu koruma altina almastir.
Tamamu ile siibjektif bir yaklasim listeyi ve sozlesmenin taraflarinin
iradesini manasiz kilabilecektir. Ikincil olaraksa faillerin siibjektif
yaklagimi soykirim suglamalarindan kurtulmak igin lehlerine
kullanabileceklerdir. Bu iki u¢ yaklasimin yarattig1 sorunlar sonucu,

35 Ibid.

36 Prosecutor v. Popovi¢ et al. [2010] IT-05-88-T, Judgment, para.822; Prosecutor v. Karadzi¢
[2016] IT-95-5/18, Judgment, para.553; Prosecutor v. Blagojevic and Jokic, [2007] IT-02-60-
A, Judgment, para. 668.

37 Prosecutor v. Akayesu [1998] ICTR-96-4-T, Judgement, paras 512-515.

38 Prosecutor v. Kayishema and Ruzindana [1999] ICTR-95-1-T, Judgement, para. 98. Prosecutor
v. Bagilishema [2001] 95-1A-T, para. 65.

39 ‘The Commission of Inquiry to investigate reports of international humanitarian law and human
rights law in Darfur, Sudan’, Report of the International Commission of Inquiry on Darfur to
the Secretary- General. Pursuant to Security Council resolution 1564 (2004) of 18 September
2004, Annex to U.N. Doc S/2005/60, 1 February 2005.
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ictihatta karma bir yaklagim benimsenmistir. Bu husus Gambiya —
Myanmar davasi bakimindan bir tartisma noktasi olugturmayacagindan
(zira Rohingya’lilar agik¢ca hem etnik hem de dini bir azinliktir ve
Myanmar’da bu hususu kabul etmektedir) ve makalenin fiziki sinirlart
sebebi ile objektif ve siibjektif yaklagimlara dair agiklama ve
miilahazalar daha ileri gétiiriilmeyecektir.

Bu agiklamalar 1s18inda Gambiya — Myanmar davasinda ortaya
¢ikabilecek dort hukuki sorun soyle siralanabilir:

1- Soykirim kastinin varligi ve ispati sorunu.: Soykirim suguna dair
yargilamalarda karsilasilan en biiyiik sorunlardan biri soykirim
kastinin varligini ispat olmustur. Nitekim Nazi Almanya’s1 gibi
istisnalarin aksine, soykirim kastina dair agik ifadeler ve beyanlar
bulmak ziyadesi ile zordur. Bu bakimdan gerek ad-hoc ceza
mahkemeleri gerekse UAD 06zel kastin faillerin fiillerinden ve
genel durumdan ¢ikarsanabilecegini (inference) belirtmislerdir.
Makaleye konu davada bu g¢ikarsamayi1 yapmak ziyadesi ile
onemli bir sorun teskil edecektir ¢linki, ileride detaylandirilacagi
tizere, Rohingya azinligina kars1 yiiriitiilen fiiller ¢ok ¢esitli olup
basit bi¢imde soykirim kastina yonelik bir ¢ikarsama yapmaya 41
elverisli olup olmadiklar1 tartismalidir. Yukarinda bahsedilen
yargi¢ Hangin’in ayr1 goriisii de bu noktay1 vurgulamaktadir. Bu
kapsamda UAD’nin 6zel kastin muhtevasini bireyci veya
kolektivist perspektiften anlamasi1 kararin1 ziyadesi ile
etkileyecektir.

2- Kastin kime yéneltildigi sorunu: 11k soruna bagl olarak kastin
grubun tiimiine mi veya hangi kismina yo6neldigi hususu da
tartismaya gebe olacaktir. Zira grubun biyik ¢ogunlugu
kamplarda tutulmaktadir veya goge zorlanmistir. Soykirim
sucunun fiillerine maruz kalan kisi sayisi ise grubun biitliniine
gore gorece azdir. Bu baglamda kastin kime ydneltildiginin tespiti
bir kez daha mahkemenin kasta dair hangi anlayis1 6ne
cikaracagina bagl olacaktir.

3- Esashlik sorunu: Ozellikle mahkemenin bireyci yaklasimi 6ne
cikarmasi halinde, hedef alinan kismin esasli bir kisim teskil edip

etmedigi onemli bir tartigma konusu olacaktir.

4- Bireysel olarak tanimlanmis sucun devlete isnadi sorunu: Son
olarak soykirim sucunun bireysel bir su¢ olarak tanimlanmasi bu
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sucu devletin igleyip isleyemeyecegi ve her halde devlete isnadin
ne sekilde yapilabilecegini doguracaktir. Nitekim gerek komuta
kademesindeki gerekse sahada bulunan kimselerin 6zel kast ile
hareket ettigi kanitlansa dahi, bu kast direkt olarak Myanmar
Devletinin ‘kast1’ olarak goriilebilir mi?

Bu dort konuyla alakali analiz ve degerlendirmelere gegmeden Once
ihtilafa dair bir tarihi 6zetin saglanmasi ve hangi fiillerin islendiginin
belirtilmesi ile davanin neden baska bir uluslararasi yargi organi degil de
UAD oniine geldigini acgiklamak faydali olacaktir. Bu kapsamda
makalenin ikinci kismi1 bagvuruya konu teskil eden fiilleri tarihsel siireg
icerisinde inceleyecek, iiglincii kisim davanin neden UAD 0&niine
geldigini inceleyecek, dordiincii kisim ise burada Ozetlenen dort
muhtemel hukuki ihtilafi gegmis divan ve mahkeme kararlar1 1g1ginda
tartisacak ve ortaya koyacaktir.

2. Rohingya Krizine Genel Bir Bakis

Gilineydogu Asya’nin en kuzeyinde yer alan Myanmar, 1885 yilindan
1989°a kadar aslinda Burma Birligi olarak anilmistir. 1989°da resmi
olarak Myanmar Birligi Cumbhuriyeti adinm1 alan iilke Giineydogu
Asya’da énemli bir tarihi, kiiltiirel ve dini mirasa sahiptir.40 Ulke, kuzey
ve kuzeydoguda Asya kitasinin en 6nemli giicii olarak 6ne ¢ikan Cin
Halk Cumbhuriyeti ile sinir paylagmaktadir. Dogu ve glineydogusunda
Laos ve Tayland ile sinir paylasan Myanmar’in bati komsulari ise
Banglades ve kuzeybatisinda yer alan Hindistan’dir. Bu bolgedeki
yerlesim binlerce yil dncesine uzanmaktadir. Ozellikle kiy1 kentlerindeki
yerlesimler ve ticari faaliyetler tarih 6ncesi ¢aglara kadar dayanmaktadir.
Bu konumu itibariyle de iilke uzunca bir siire Giineydogu Asya’nin bati
kapis1 olarak degerlendirilmistir.4!

19. ylizyilin sonlarina kadar yerel kralliklarin hiikiim stirdiigii bolgede
Budizm’in her daim hakim din oldugu gériilmektedir. Ozellikle 9. ve

40 “Myanmar”, i¢inde Encyclopeedia Britannica, 14 Eyliil 2020,
https://www.britannica.com/place/Myanmar.; Myanmar, Burma dilinde “dinyanin ilk
yerlesimcileri” anlamina gelmektedir. Mehmet Dalar ve Ozkan Gokcan, “Myanmar’in
Rohingya Miisliimanlari Politikasi: Tarihsel ve Hukuksal Bir Analiz”, Bingdl Universitesi
Sosyal Bilimler Enstitiisii Dergisi 8, sy 15 (22 Nisan 2018): 35,
https://doi.org/10.29029/busbed.391407.; 1962 yilinda yonetimi devralan askeri cunta Burma
adinin somiirge donemini yansittigint belirterek iilkenin adin1 degistirmistir. Ahmet Ates,
“Burma’dan Myanmar’a Arakan’da Rohingya Miisliimanlari”, ISTEM, sy 29 (29 Aralik 2017):
176.

41 “Myanmar”.
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13. yiizyillara ait bircok Buda tapinagi bulunmaktadir. Gliney ve
Giineydogu Asya’daki farkli kralliklar arasindaki c¢atigmalar tarihin
cesitli donemlerinde tekrar etmistir. Bunlardan giiniimiizdeki Myanmar’1
en c¢ok etkileyen ise 19. ylizyildaki g¢atigsmalar olmustur. 19. yiizyil
icerisinde farkli zamanlarda meydana gelen ii¢ savas sonunda Myanmar
1885’te Hindistan’1n bir eyaleti, bir baska deyisle Birlesik Krallik’in
Gilineydogu Asya’da hakim oldugu bir diger {ilke olmustur.4? Fiiliyatta
1948 yilina kadar devam eden Birlesik Krallik yonetimi sirasinda bas
gosteren ve azinliklart menfi yonde etkileyen catigsmalarin 1948 sonrast
donemde sona erdigini soylemek maalesef miimkiin olmamistir. Aksine,
Ozellikle Miisliiman azinliklara karsi siddet eylemleri artarak devam
etmistir.

56,6 milyonluk niifusu ile Myanmar, Giineydogu Asya’daki en kalabalik
iilkelerdendir. Bu niifus igerisinde tarih boyunca oldugu iizere bir¢ok
farkl etnik kimlik ve dini inang bulunmaktadir. Nitekim CIA Factbook
2020 Temmuz verilerine gore niifusun yiizde 68’i Bamar, yiizde 9’u
Shan, yiizde 7’si Khan, yiizde 4’ii Rakhine, yiizde 3’ Cinli, yiizde 2’si
Hint, ylizde 2’si Mont ve ylizde 5 de diger olarak ifade edilmistir.43
Bunlara ek olarak, Myanmar’in 135 farkli etnik kimlige ev sahipligi
yapmakta oldugu belirtilmektedir.44 Etnik kimlik ¢esitliligine paralel 43
olarak inan¢lar bakimindan da iilkede ¢esitlilik oldugunu soylemek
mimkiindir. Yine CIA Factbook’da yer alan 2014 verileri uyarinca
halkin yiizde 87,9’u Budist, yilizde 6,2’si Hristiyan, ylizde 4,3’
Miisliiman, binde 5’i Hindu ve binde 2’si diger dinlere mensuptur.45

Her ne kadar bu ¢esitli kiiltiirel yap1 bir¢oklar1 i¢in 6nemli bir birikim
olarak degerlendirilse de Myanmar’da toplumsal sorunlara neden
olmaktadir. Bu baglamda Myanmar’da farkli dini ve etnik gruplar
arasindaki ¢atismalar 6zellikle son yillarda yogunlasmstir. Ulkede son
yillarda artan farkli gruplar arasindaki siddetin temel nedenleri olarak
yukarida bahsedilen ¢ok etnikli yap1 ve bu yapilarin birbirlerine olan
giivensizligi ve hosgoriisiizliigii gosterilebilir. Myanmar’da son yillarda
meydana gelen olaylarin vahameti uluslararasi toplumun da dikkatini
bu iilke iizerine yogunlastirmasina neden olmaktadir. Ozellikle 2016
yilindan itibaren bolgedeki siddet katlanarak artmis ve sadece bu iilkeyi

42 Myanmar tarihine iliskin daha detayl bilgi i¢in bkz: “Myanmar”.

43 CIA World Factbook, “Burma”, t.y., https://www.cia.gov/library/publications/the-world-
factbook/attachments/summaries/BM-summary.pdf.

44 Dalar ve Gokcan, “Myanmar’in Rohingya Miisliimanlar1 Politikas1”, 34.
45 CIA World Factbook, “Burma”.
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degil bolgedeki diger iilkeleri, 6zellikle de goc¢ dalgasina ugrayan
Banglades’i yakindan etkileyen bir hal almistir.

2.1. iddia Edilen Soykirim Su¢unun Magduru: Rohingyalar

Incelemeye konu olan UAD basvurusundaki magdur azinlik
Rohingyalar’dir. Bagvuruda da belirtildigi iizere Rohingyalar 56
milyonu agkin niifusa sahip Myanmar’daki énemli etnik gruplardan
biridir. Glinlimiizdeki gatismalarin temelinde farkli dinlere aidiyetin
yattig1 belirtilebilir. Bu baglamda Myanmar’da ¢ogunluk olan Budist
inancina mensup kisiler ile Miislimanlar arasinda c¢atigmalarin
yasanmakta oldugu gozlenmektedir. Dolayisiyla Rohingya krizi hem
dini hem de etnik ayrigmanin sonucu olarak degerlendirilebilir.

Myanmar’da Miisliiman Rohingyalarin ¢ogunlukla yasadigi yer tilkenin
batisinda yer alan ve Banglades’e sinir1 bulunan Arakan (Rakhine)
Eyaleti’dir.46 Arakan’da giiniimiizde iki biiylik etnik toplulugun
varligindan s6z edilmektedir. Bunlar Islam inancini benimsemis
Rohingyalilar ve Budizm inancin1 benimseyen Rakhaynlar’dir.4” Bu
ayrismanin ve yaratmis oldugu catismalarin anlasilabilmesi i¢in tarihsel
siireci anlamak 6nem arz etmektedir. Islamiyet’in bu bolgede yayilmas1
8. Yiizyila dayanmaktadir,*® ve 13. Yiizyila gelindiginde Arakanlilarin
onemli bir bolimii Misliman olmustur.#® Nitekim 1430 yilinda
Arakan’da bir Islam Devleti kurulur ve bu devlet 1784 yilma kadar
bolgeyi kontrolii altinda tutar. Ilerleyen donemde bu devletin
yikilmasinda bdlgedeki Budizm inancina mensup halklarin énemli bir
etkisi oldugu giiniimiizdeki catismalarin nedenlerinin anlagilmasi
bakimindan her daim g6z 6niinde bulundurulmalidir.5® Rohingyalar,

46 Eyaletin resmi ad1 Rakhine’dir. Bununla beraber bolgeye yiizyillar boyunca Arakan denmistir.
Bunun nedeni de tarihsel olarak bolgenin Arakan Kralligi’na ev sahipligi yapmis olmasidir.
Nitekim Arakan adi 1974 yilinda Burma hiikiimetinin eyaletin adin1 Rakhine olarak
degistirinceye kadar da kullanilmistir. Rohingyalara ayni zamanda Arakan Miisliimanlar1
denilmesinin nedeni olarak bu tarihsel durum gosterilebilir. Varis Cakan, “Rohingya
Miisliimanlart ve Arakan Soykirimi”, Asya Arastirmalar: Uluslararast Sosyal Bilimler Dergisi
2, sy 1 (15 Temmuz 2018): 40.

47 Mohammed Yunus, 4 History of Arakan (Past & Present), 1994, 11,
http://www.netipr.org/policy/downloads/19940101-Dr-Yunus-History-Of-Arakan.pdf.

48 Cakan, “Rohingya Miisliimanlar1 ve Arakan Soykirimi”, 41.; Abdur Rahman Fuad, “Tarihi
Agcidan Arakan’daki Miislimanlar ve Budistler Arasinda Bolgesel Catigmalarin Arka Plan1”,
ASSAM Uluslararast Hakemli Dergi 5, sy 12 (27 Aralik 2018): 58.

49 Cakan, “Rohingya Miisliimanlar1 ve Arakan Soykirimi”, 41.

50 Fuad, “Tarihi Agidan Arakan’daki Miisliimanlar ve Budistler Arasinda Bolgesel Catismalarin
Arka Plan1”, 58.
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Birlesmis Milletler’in (‘BM’) ifadesine gore Myanmar’da yasayan
hem etnik hem de dinsel bir azinlik olarak degerlendirilmektes! ve
Myanmar hiikiimetinin kendilerine uyguladigi on yillar1 asan, ve
birazdan detaylandirilacak, mezalim neticesinde BM Genel Sekreteri
tarafindan “diinyada en ¢ok ayrimciliga maruz kalan halk” olarak
nitelendirilmektedirler.52

Gilinlimiizde Rohingyalarin (Myanmar ve Myanmar disindaki) toplam
niifuslarinin yaklasik 2,5 milyon oldugu belirtilmektedir.53 2017’deki
olaylara kadar Rakhine eyaletinde yasayan Miisliiman Rohingyalarin
niifusunun yaklasik 1,3 milyon oldugu belirtilmektedir. Fakat bu rakam
eyalette 2017 yilindaki ¢atismalar sonrasinda 6nemli dl¢lide azalmistir.
Bu kapsamda Uluslararas1 Go¢ Orgiitii’niin Ocak 2019 tarihli
raporundaki verilerine gore Agustos 2017’den bu yana Myanmar’dan
Banglades’e kagmak durumunda kalan Rohingyalarin sayisi
712.700°diir. Myanmar igerisinde de yerlerinden edilenlerin sayisinin
128.000 oldugu belirtilmektedir.54

2.2. Catismalarin Tarihcesi ve Nedenleri

Myanmar’da birgok farkli etnik kimlik ve dini inanca sahip insan
yasamaktadir. Bununla beraber bu ¢esitlilik arz eden niifusun 6zellikle
giiniimiizde baris i¢inde bir arada yasamalarindan bahsetmek miimkiin
degildir. Esas itibariyle farkli dini gruplar arasindaki ¢atigmalar uzun
yillardan bu yana siiregelmekte ve glinlimiizdeki ¢atigsmalar 6nemli bir
tarihi arka plan1 barindirmaktadir. Dolayisiyla bu catigmalarin
incelenmesi esnasinda ge¢misteki fay hatlarinin da dikkate alinmasi
onem arz etmektedir. B6lgedeki Miisliimanlar ve Budistler arasindaki
catigmalar 18. Yiizyila kadar dayandirilabilir. 1734 yilinda Arakan Islam
Devleti’nin yikilmasinda Budistlerin oynadigi rol tarihsel siireg
bakimindan 6nemli bir etmendir. Devaminda 6zellikle 1824 yilinda
baslayan Anglo-Burma savaslar1 sonrasinda bolge Ingiliz somiirgesi
haline gelmistir. Gerek Ingiliz yonetimi sirasinda gerekse Ingilizlerden
sonra bagimsizligina kavusan iilkede Miislimanlar ile Budistler
arasindaki catismalar devam etmistir. Buradaki temel neden olarak da
Myanmar’da Ingilizlerin somiirge rejimine yonelik baslatilan

51 Dalar ve Gokcan, “Myanmar’in Rohingya Miisliimanlar1 Politikas1”, 36.

52 BBC, “Myanmar Rohingya: What You Need to Know About the Crisis”, 23 Ocak 2020,
https://www.bbc.com/news/world-asia-41566561.

53 Dalar ve Gokcan, “Myanmar’m Rohingya Miisliimanlar1 Politikas1”, 36.

54 “IOM Bangladesh: Rohingya Humanitarian Crisis Response Monthly Report” (UN Migration,
Ocak 2019), 1.
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miicadelenin hem etnik hem de dinsel baglamda Budist bir 6zellik
tasidigi ifade edilmektedir.5s Bu kosullar altinda bagimsizlik miicadelesi
esnasinda Miisliimanlarin yer yer hedef haline geldigi belirtilmektedir.
Bu siire zarfinda 1940’lu yillardan itibaren Budistlerin Miisliimanlara
yonelik saldirilarinin artmaya bagladig1 not edilmektedir.56

Belirtilen bu c¢atismalara ragmen Rohingyalilarin durumuna iligkin o
dénemde olumlu gelismeler oldugu da belirtilebilir. Bagimsizlik sonrasi
demokrasiye gecen Burma Devleti’nde Rohingyalar 1948-1962
donemde etnik bir grup olarak taninmis ve Rohingya dili Burma
radyosundaki programlarda yayimlanmistir.5” Bagimsizlik sonrasinda
Burma’nin ilk bagbakani olan U Nu’nun 25 Eylil 1954°teki ulusa
seslenis konusmasinda Rohingyalar1 “yerli etnik grup” olarak
tanimlamugtir.538 Bu gelismelere ragmen tilkedeki Rohingyalilara yonelik
bakis agisinin 1962°deki askeri darbe sonrasinda yonetimi ele gegiren
cunta ile tamamen degistigi ifade edilebilir. Bu tarihten itibaren
Rohingyalara yonelik baskilarin bir devlet politikasi haline geldigi
goriilmektedir. Ulkede darbeyle basa gelen yonetim Rohingyalari net bir
sekilde tehdit olarak nitelendirmis ve onlara yonelik ayrimci ve diglayici
politikalar ortaya koymaya baslamistir. Bu kapsamda Rohingyalarin
yogun olarak yasadigi Myanmar’in Rakhine eyaletinde askeri yetkililer
araciligiyla Mislimanlarin  birgok  sosyo-kiiltiirel —faaliyetleri
sonlandirilmistir. Ornek vermek gerekirse, Miisliimanlarin yasadig
yerlerde yeni camilerin inga edilmesi yasaklanmistir.5

Rohingyalara yonelik bu donemdeki dislayici faaliyetlerden bir digeri
de Rohingyalarin devlet yaym organlar araciligtyla “yabanci” olarak
nitelendirilmeye baslanmasidir. Tiim bu dislayici politikalar ve o
donemki adiyla Burma devletinin Miisliiman niifusa yonelik mezalimi
bir¢ok Rohingyalinin dogdugu ve yasadigi topraklari terk ederek
Banglades’e siginmasi ile sonuglanmistir. Bu durum aslinda giiniimiizde
de Myanmar devletinin birgok Rohingyali Miisliiman’a yonelik onlarin
esasen Banglades vatandasi olduklarina yonelik iddialarina dayanak
olusturmustur.60

55 Dalar ve Gokcan, “Myanmar’in Rohingya Miisliimanlari Politikas1”, 40.
56 Dalar ve Gokcan, 41.

57 BBC, “Will Anyone Help the Rohingya People?”, 10 Haziran 2015,
https://www.bbc.com/news/world-asia-33007536.

58 Yunus, 4 History of Arakan (Past & Present), 68.
59 Dalar ve Gokcan, “Myanmar’m Rohingya Miisliimanlar1 Politikas1”, 42.

60 Nitekim giiniimiizde Rohingyalar i¢in yasadis1 Bengali gé¢menler ifadesi Myanmar yonetimi
tarafindan siklikla dile getirilmektedir. Gambia, Application Instituting Proceedings and
Request for Provisional Measures de 14.
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Askeri cuntanin Myanmar’daki yonetimi Rohingyalar’in durumunu her
gecen yil daha da kotiilestirmistir. Nitekim kotiilesen gidisata iliskin
1970’11 yillardan itibaren oOnemli gelismeler kaydedilmistir. Bu
cergevede ilk olarak 1974 yilinda yiiriirliige giren anayasa 6nemli bir
doniim noktas1 olmustur. Yiirlirliige giren anayasa ile Burma’daki
yonetim yedi etnik eyalete ayrilmistir. Bu eyaletler Cin (Chin), Kagin
(Kachin), Karen, Kayah (Karenni), Mon, Rakhine (Arakan) ve San
(Shan)’dir. Ote yandan bu anayasa ile 1948-1962 yillar1 arasinda
Burma’daki etnik gruplardan biri olarak nitelendirilen Rohingyalar
Burma vatandasi olmaktan c¢ikarilmigtir. O donem igin yaklagik bir
milyon olduklar1 tahmin edilen Rohingyali Miisliimanlara vatandaslik
verilmesinin reddedilmesine gerekce olarak Burma yonetimi Rohingyali
Miisliimanlarin iilkeye yasadisi getirilen go¢menler oldugunu iddia
etmistir.6!

Burma y6netiminin Miisliimanlara yonelik artan baskis1 bolgede gerilimi
artirmistir ve yer yer sicak ¢atigsmalara neden olmustur. Bu ortamda da
1978 yilinda Rohingyali Miisliimanlar zorunlu goge tabi tutulmustur.62
Tim bu catisma ve karisikliklarin ortasinda 1982 yilinda Burma’da
¢ikarilan vatandaslik yasasi bolgedeki tansiyonun daha da artmasina
neden olmustur. Gilinlimiizde hala yiirlirliikte olan 1982 tarihli
Vatandaslik Yasasi ile o donemki adiyla Burma’da yasayanlar i¢in farkli
vatandaglik kategorileri belirlenmistir. Bu baglamda {i¢ kategori
olusturulmustur. Bu kategoriler tam vatandaslik, ortak vatandaslik ve
natliralizsyon vatandaglik olarak belirlenmistir.63 Rohingyali
Miisliimanlar bu smiflandirma igerisinde natiiralizasyon vatandaglik
icerisinde tutulmustur. Bu vatandaslik kategorisinin digerlerinden en
temel farki, natiiralizasyon vatandaghigin bu kisilerin Myanmar’da
yasadisi olarak bulunduklarini ifade etmesidir.64

Nitekim Gambiya’nin UAD’ye basvurusunda da Myanmar’in Rohingyali
Miisliimanlara yonelik mezalimi agiklanirken ilk olarak Rohingyalilar’in
haklarinin inkar edilmesi vurgulanmistir.65 1982 tarihli Vatandaslik Yasasi
ile Rohingyalilar bir anlamda vatandasliklarini kaybetmis ve “vatansiz”

61 Ates, “Burma’dan Myanmar’a Arakan’da Rohingya Miisliimanlar1”, 176.
62 Ates, 191.

63 Ates, “Burma’dan Myanmar’a Arakan’da Rohingya Miisliimanlar1”, 182.; Vatandasligin
simiflandirilmasina yonelik daha detayli bilgi igin bkz: Dalar ve Gokcan, “Myanmar’in
Rohingya Miisliimanlar Politikas1”, 44.

64 Ates, “Burma’dan Myanmar’a Arakan’da Rohingya Miisliimanlar1”, 182.
65 Gambia, Application Instituting Proceedings and Request for Provisional Measures de 12.
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kalmislardir. Bunun sonuncunda kendilerine yonelik baskilar siyasi,
ekonomik ve toplumsal olarak artmistir. Ornek vermek gerekirse
Myanmarli yetkililer “Rohingya” isminin kullanmasina yonelik
kisitlamalar getirmis ve bu kisilere “Bengalli” demistir. Myanmar’in
baskic1 yasalar ve diizenlemeleri Rohingyalarin evlenmelerine ve ¢ocuk
sahibi olmalarina yonelik kisitlamalar getirmistir. Bunlara ek olarak
Rohingyalara uygulanan mezalime iliskin bagvuruda deginilen bir diger
carpict 0rnek ise en temel haklardan olan hareket serbestisine getirilen
kisitlamalardir. Bu ¢ergevede Rohingyalilarin sehirlerini terk edebilmeleri
icin izin belgesine sahip olmalar1 sart kosulmustur.66

Bu baglamda 1982 Vatandaslik Yasasi’nin Rohingyali Miisliimanlarin
giiniimiizde yasadig1 sikintilara yasal temel olusturmaktadir. Vatandaglik
Yasast Rohingyali Miisliimanlara karsi ozellikle askeri cuntanin
yonetimi ele gegirmesiyle baslayan baskilarin daha da artirilmasina
gerekee olmustur. Gambiya Bagvurusunda da bahsedildigi {izere, Ekim
1992 tarihli BM Din ve Inang Ozgiirliigii Ozel Raportdriiniin
ifadelerinde Rohingyalilara yonelik yargisiz infazlarin, iskencelerin,
keyfi gozaltilarmn, toplu tecaviizlerin ve benzeri saldirilarin 1989°dan bu
yana devam ettirildigine dikkat ¢ekilmigtir.67

Bu baskilara tepki olarak Rohingyalilarin ¢esitli orgiitler olusturarak
silahli miicadeleye basladlgl gozlenmistir. Ote yandan devletin
baskisindan korkan ¢ogu Rohingyalinin bu silahli 6rgiitlere katilmaktan
imtina ettigi belirtilmektedir.68 Her ne kadar Miisliman halkin
cogunlugu tarafindan agik destek gdormeseler de belirtilen silahli
gruplarim Myanmar devletinin Rohingyali Miisliimanlara yonelik
mezalimi artirmasinda bir bahane olarak kullanildiklar ifade edilebilir.
1989 yilinda tekrar darbenin yasandigi iilkede 1991 ve 1992 yillarinda
Rohingya koylerine yonelik Myanmar devleti operasyonlar
diizenlemistir.6 Bu operasyonlar sonucunda da 1978 yilinda oldugu
tizere yine biiyiik bir go¢ dalgasi gerceklesmis ve 250.000 Rohingyali
yasadisi yollarla Banglades’e kagmak durumunda kalmistir.”0 Go¢ eden
bu kisilerin eski yerlesimlerine donmelerine yonelik girigsimlerde
bulunulsa da 6zellikle Myanmar devletinin Rohingyalar1 vatandaglari
olarak tanimamasi nedeniyle birgok sorunla kargilagilmigtir. Ayrica

66 Gambia, de 14.
67 Gambia, de 12.
68 Dalar ve Gokcan, “Myanmar’in Rohingya Miisliimanlari Politikas1”, 45.

69 Bu operasyonlar “Pyi Thaya Operasyonu” veya “Temiz ve Giizel Ulus Operasyonlar1” olarak
adlandirilmaktadir. Akbar Ahmed, “The Rohingya: Myanmar’s Outcasts”, 30 Ocak 2012,
https://www.aljazeera.com/indepth/opinion/2012/01/201212710543198527 .html.

70 Ates, “Burma’dan Myanmar’a Arakan’da Rohingya Miisliimanlar1”, 179.
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Myanmar devletinin Rohingyalara yonelik siddetinin artarak devam
etmesi Banglades ve Myanmar arasinda BM oOnciiliigiinde varilan
anlagmanin uygulanamamasina neden olmustur.”!

Bu catisma ortami1 2012 yilinda bir kere daha alevlenmistir. Ancak
onceki seferlere kiyasen 2012 ve miiteakip saldir1 ve g¢atigmalarin
uluslararast kamuoyunda ¢ok daha fazla yanki uyandirdigi sdylenebilir.”
29 Mayis 2012 tarihinde meydana geldigi iddia edilen olaylar
Rohingyalar i¢in yeni bir baski ve zuliim ortamini dogurmustur. S6z
konusu iddialarin temelinde ise Budist Myanmarli gen¢ bir kadinin
Rohingyalilar tarafindan tecaviize ugramasi yer almistir.’? Bu
iddialardan yola ¢ikan Myanmar devleti bdlgedeki Miisliiman
Rohingyalilara yonelik siddetini artirmigtir. Myanmar devletinin
uluslararast hukuk tarafindan higbir sekilde kabul edilemeyecek bu
eylemleri Insan Haklar1 izleme Orgiitii tarafindan “etnik temizlik” olarak
nitelendirilmistir.’# Rohingyalilara uygulanan mezalimin yani sira
kendilerinin Myanmar devleti tarafindan bir kere daha goge zorlandiklari
belirtilmelidir. Tiim bu olaylar sonucunda 280’den fazla Rohingyali
kendilerine uygulanan siddet nedeniyle hayatlarin1 kaybetmistir.”s
Sayilar1 her ne kadar net olarak tespit edilemese de en az 150.000
Rohingyali’nin yerlerinden edildigi ifade edilmektedir.”¢ Bunlara ek
olarak 2012 yilindaki olaylar nedeniyle bircok Rohingyali gliniimiizde
halen Myanmar giivenlik giicleri tarafindan alikonulmus ve bulunduklar
yerleri izinsiz terk etmeleri yasaklanmis durumdadir.??

Nikkei Asian Review gazetesinin bag editorii ve bolgeyi birgok kez ziyaret
eden Gwen Robinson’1n ifadeleri 2012°deki olaylarin uluslararasi hukuk

71 Ates, 179.

72 Fuad, “Tarihi Agidan Arakan’daki Miisliimanlar ve Budistler Arasinda Bolgesel Catismalarin
Arka Plan1”, 63.; Dalar ve Gokcan, “Myanmar’in Rohingya Miisliimanlart Politikas1”, 36.

73 Rohingyalara yonelik bir siddet dalgasmin fitilini atesleyen olaylara dair detayli bilgi igin:
Cakan, “Rohingya Miisliimanlar1 ve Arakan Soykirimi”, 45; Human Rights Watch, “Burma:
New Violence in Arakan State”, 26 Ekim 2012, https://www.hrw.org/news/2012/10/26/burma-
new-violence-arakan-state.

74 “The Burmese government engaged in a campaign of ethnic cleansing against the Rohingya
that continues today through the denial of aid and restrictions on movement,” said Phil
Robertson, deputy Asia director. “The government needs to put an immediate stop to the abuses
and hold the perpetrators accountable or it will be responsible for further violence against
ethnic and religious minorities in the country.” Human Rights Watch, “Burma: End ‘Ethnic
Cleansing’ of Rohingya Muslims”, 22 Nisan 2013,
https://www.hrw.org/news/2013/04/22/burma-end-ethnic-cleansing-rohingya-muslims.

75 Ates, “Burma’dan Myanmar’a Arakan’da Rohingya Miisliimanlar1”, 192.

76 Riyaz ul Khaliq, “Who are Rohingya?”, Anadolu Ajansi, 25 Agustos 2019,
https://www.aa.com.tr/en/asia-pacific/who-are-rohingya/1564502.

77 Gambia, Application Instituting Proceedings and Request for Provisional Measures de 12.

49

International Crimes and History, 2021, Issue: 22



50

Onur URAZ

bakimindan yapilacak bir degerlendirmede milat olarak ele alinmasi
gerekliligini  belirtmektedir. Robinson 2012°deki olaylara kadar
Rohingyalarin marketler islettigini, sehre iiretim getirdiklerini ve ¢ok
calistiklarini bir¢ok kisinin unuttugunu not ederek, bolgede yasayanlar
arasinda sevgiye dayali olmasa da makul bir baris i¢inde birlikte yagsama
var oldugu sdylemektedir.’8 Gambiya’nin UAD’de gériilen bagvurusunda
2012’de yasanan olaylar ve bunlarin yikici etkileri muhtelif 6rneklerle
belirtilmistir.” 2012’de meydana gelen olaylar, sorunun ¢dziimiine
yonelik girisimleri ve umutlar1 her yil azaltan daha kotii bir siirece
girilmesine neden olmustur. Bir bagka deyisle, 2012°den bu yana
bolgedeki durum Rohingyalilar i¢in ve onlara iilkelerini agan bagta
Banglades olmak tizere komsu tilkeler i¢in giderek kotiilesmektedir.

Bu bakimdan 2016 yilinda bir kere daha Rohingyalilara ydnelik
uygulanan siddet artirlmistir. Oyle ki bu tarih Gambiya’nin
basvurusunda 2016 ve sonrasindaki eylemler “soykirim eylemleri”
olarak ifade ve iddia edilmistir.8 2016 yilinda Myanmar ordusunun
Rohingyalara yonelik operasyonu Ekim ayinda baglatilmis olup bu
operasyona “Temizlik Operasyonlar1” denilmistir.8! Bu operasyonun
baslatilmasina gerekge olarak gosterilen olay ise Banglades sinirinda yer
alan Myanmar giivenlik giiclerine yapilan ve dokuz Myanmar polisinin
hayatim kaybettigi saldiridir.82 Hukuki gercekligi tespit edilmemis

78 BBC, “Will Anyone Help the Rohingya People?”

79 Basvuruda yer verilen ve 2012’deki siddeti ve Myanmar devletinin Rohingyalilara iliskin bakis
acisini gozler Oniine seren birtakim ifadeler su sekildedir: “In June 2012, the spokesperson of
the President of Myanmar posted a statement on his Facebook account warning of the arrival
of ‘Rohingya terrorists’ who the Myanmar military would ‘completely destroy.”” Gambia,
Application Instituting Proceedings and Request for Provisional Measures de 18.; “Myanmar
has specifically sought to instil hatred of the Rohingya among its military recruits. The UN
Fact-Finding Mission reported that in October 2012 soldiers received training on the ‘expansion
of Islam’ and the consequent ‘extinction of Buddhism’.” Gambia, de 19.

80 “Prior to the genocidal acts that began in 2016 ...” Gambia, Application Instituting Proceedings
and Request for Provisional Measures de 12.

81 “Clearance Operations”, Gambia, de 19.

82 Council on Foreign Relations, “Global Conflict Tracker”, 20 Agustos 2020,
https://www.cfr.org/global-conflict-tracker/conflict/rohingya-crisis-myanmar. ~ Saldirinin
faillerine iliskin cesitli goriislerin bulundugu belirtilebilir. Ornegin doktrinde yer alan
goriislerden biri saldirmin Arakan Rohingya Kurtulus Orgiitii tarafindan yapildigina isaret
etmektedir. Mehmet Dalar ve Ozcan Gokcan, “Myanmar’in Rohingya Miisliimanlari Politikast:
Tarihsel ve Hukuksal Bir Analiz”, Bingé! Universitesi Sosyal Bilimler Enstitiisii Dergisi 8, sy
15 (2018): 17. Opretide yer alan bir diger goriise gore ise saldirmm Myanmar devleti tarafindan
yurtdiginda yasayan radikal gruplarca yapildigi agiklanmasina ragmen sorumlulugunun
Rohingyalilar’a atfedildigi ve “Temizlik Operasyonu”na baglandig: belirtilmektedir. Cakan,
“Rohingya Miislimanlart ve Arakan Soykirimi1”, 52. Gerekgesi ne olursa olsun higbir devlet
tarafindan bir topluma kars1 baslatilan ve soykirima yonelik oldugu iddia edilen bu tiir
eylemlerin uluslararasi hukuk bakimidan kabulii miimkiin degildir.
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iddialardan yola ¢ikilarak baslatilan operasyonlar Rohingyalar igin yikici
etkileri beraberinde getirmistir. Bagvuruda da bu duruma atif yapilarak
operasyonla birlikte soykirima yonelik faaliyetlerin islendigi iddia
edilmektedir.83 Bagvuruda Rohingyalara yonelik baglatilan operasyonun
detaylarina yer verilmistir. Bu iddialara gére Myanmar giivenlik gii¢leri
siklikla sivil oldugunu bildigi koyliilere geng-yash, kadin-erkek ayrim
gozetmeden 6ldiirmis ve fiziki siddet uygulamistir. Bu iddialar ve bu
mezalimden kurtulmay1 basaranlar ifadeleri ile desteklenmisgtir.84

Birlesmis Milletler insan Haklar1 Yiiksek Komiserligi’nin bu operasyon
sonucu yaptig1 degerlendirmelerde, Myanmar giivenlik giiglerinin
bolgedeki Rohingyalilar1 6zellikle hedef aldig: tespiti yapilmistir.85 Bu
kapsamda Rohingyalilarin evleri, iglerinde insanlar varken dahi
yakilmistir. Rohingyalilarin besin kaynaklar1 bilingli bir sekilde talan
edilmis ve yakilmistir. Evleri, mallar1 ve varliklar1 kullanilamaz hale
getirilmistir. Kadinlar, giivenlik giicleri tarafindan toplu sekilde tecaviize
ugramistir. Hatta tanik beyanlarinda bu tecaviizlerin Rohingyalilar1 daha
da agagilamak i¢in camilerde yapildig ifade edilmektedir.86

9 Ekim 2016’da baglatilan “Temizlik Operasyonu”nun 16 Subat 2017°de
sonlandirildigr duyurulmustur. Dort ay boyunca sistematik bir sekilde
Rohingyalara yapilan hukuka aykir1 eylemler BM Insan Haklar1 Yiiksek
Komiserligi tarafindan etnik temizlik ve insanliga kars1 suglar olarak
nitelendirilmistir.8’ Bu olaylar sonucunda en az 87.000 Rohingyalinin
Banglades’e kagmak durumunda kaldig1 belirtilmektedir.88 Fakat tiim
bu yasanan mezalime ragmen basvuruda da belirtildigi Uzere

83 Gambia, Application Instituting Proceedings and Request for Provisional Measures de 19.

84 “The military came to our village on 10 October in the morning. Firstthey started shooting into
the air, people were scared and came out oftheir homes, and then they started killing people.
They were shooting at people. We were all trying to flee, I was running and at that point I was
shot and fell into the paddy field. Since I was running I am not sure on which side the bullet
entered and where it exited. My cousin helped me and brought me home and treated my wound.
My father was killed at the same time as I was shot”, Gambia, de 21.

85 UN Human Rights Office of the High Commissioner, “Report of OHCHR mission to
Bangladesh Interviews with Rohingyas fleeing from Myanmar since 9 October 20167, Flash
Report (United Nations, Subat 2017),
https://www.ohchr.org/Documents/Countries/MM/FlashReport3Feb2017.pdf.

86 “Interviewees perceived that this was done deliberately to insult them and hurt their religious
sentiments. Women and girls were also raped inside mosques”, UN Human Rights Office of
the High Commissioner, 36.

87 UN Human Rights Office of the High Commissioner, 42.

88 Ayse Dogru, “Arakanli Miisliimanlar Zulmiin 2’nci Yilinda Hala Ulkelerine Dénemedi”,
Anadolu Ajansi, 27 Agustos 2019, https://www.aa.com.tr/tr/dunya/arakanli-muslumanlar-
zulmun-2nci-yilinda-hala-ulkelerine-donemedi/1565999.
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Rohingyalar birka¢ ay sonra bu belirtilenlerden de agir eylemlerin
magduru olmustur.

Rohingyalarin giiniimiizde yasadiklar1 sorunlu siirece iligkin doniim
noktalarinin son halkasini 2017°deki gelismeler olusturmaktadir. Bu
kapsamda ilk olarak 9 Ekim 2016 tarihinde baslatilarak dort ay boyunca
siddetli bir sekilde uygulanan “Temizleme Operasyonlar1” 25 Agustos
2017 tarihinde Myanmar devleti tarafindan tekrar baslatilmigtir.
Myanmar tarafindan operasyonlara tekrar baslanmasinin gerekcesi
olarak Arakan Rohingya Kurtulus Ordusu’nun ¢esitli askeri noktalara
gergeklestirdigi iddia edilen saldirilar gdsterilmistir.8® Myanmar’in
Rohingyalara yonelik en kanli operasyonlari, iddia edilen bu
saldirilardan sonra gergeklestirilmistir. BM Inceleme Misyonunun
bagvuruda alintilanan arastirmalarina goére, Myanmar ordusu saatler
icerisinde 2016’daki “Temizleme Operasyonuna” kiyasla ¢ok daha genis
kapsamli ve ¢cok daha vahsi oldugu belirtilen bir operasyon baslatmistir
ve 2017’deki bu operasyonlar daha 6nce uygulanan mezalimin ¢ok daha
otesindedir.?® Bu dogrultuda BM ve ¢esitli uluslararast kuruluslarca
Myanmar’mn 2017’de baslattigi operasyonun, “etnik temizlik” ve
“insanliga kars1 suglarin” tipik bir 6rnegini teskil ettigi belirtilmektedir.%!

Bu saldirilar neticesinde de Myanmar’t terk etmeye calisan
Rohingyalarin sayis1 siirekli artmaktadir. 2017°deki olaylar 6ncesinde
Myanmar’daki sayilarinin 1 milyon oldugu tahmin edilirken,
giinimiizde Rakhine eyaletinde yasayan Rohignyalarin sayisi
500.000’den azdir.®2 2017’den bu yana Banglades’e siginmak
durumunda kalan Rohingyalarin sayis1 900.000 agmistir ve Cin Halk
Cumbhuriyeti Banglades’in bu go¢ akinindan dogan tazminat taleplerine
dair iki iilke arasinda arabuluculuk yapmaktadir.93 Yine 2016’daki
saldirilardan ve Rohingyalara yonelik tarihteki diger saldirilardan 6nce
bu cografyadaki Miisliimanlarin sayisinin ¢ok daha fazla oldugunu
tahmin etmek zor degildir. Yaklagik 750.000 Rohingyali Banglades’te
yetersiz kosullardaki kamplarda kalmaktadir. Tiim bu durumun vahameti

89 Gambia, Application Instituting Proceedings and Request for Provisional Measures de 26.;
BBC, “Myanmar Rohingya: What You Need to Know About the Crisis”.

90 Birlesmis Milletler Inceleme Heyeti ve gorgii taniklarimin ifadelerine iliskin daha detayli bilgi
icin bkz: Gambia, Application Instituting Proceedings and Request for Provisional Measures
de 27 vd.

91 Khalig, “Who are Rohingya?”

92 Khaliq; BBC, “Myanmar Rohingya: What You Need to Know About the Crisis”.

93 Zehra Ulucak, “Myanmar’da Arakanl Miisliimanlarin Drami Son Bulmuyor”, Anadolu Ajanst,

24 Agustos 2020, https://www.aa.com.tr/tr/dunya/myanmarda-arakanli-muslumanlarin-drami-
son-bulmuyor/1951328.
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2021 yili Subat ayinda gerceklesen yeni darbe ile daha da artmis
durumdadir, zira Rohingyalara kars1 yiiriitiilen sistematik saldirilarin bag
miisebbibi olan ordu bdylece yonetimi biitiiniiyle ele gegirmistir.

Gambiya’nin bagvurusuna kadar Myanmar’da gerceklesen olaylara dair
atilmis somut adimlardan bir digeri de BM inceleme Misyonu catisi
altinda gergeklestirilen ¢aligmalardir. Bu ¢alismalar Gambiya’nin
basvurusundaki en dnemli delilleri teskil etmektedir. Bu dogrultuda
Myanmar’daki durumu incelemek ve Rohingyalarin maruz kaldigi insan
haklari ihlallerini takip etmek iizere Mart 2017°de BM Insan Haklar
Konseyi biinyesinde Myanmar’a iliskin Uluslararas1 Bagimsiz Inceleme
Misyonu kurulmustur. insan Haklar1 Konseyi’nin 24 Mart 2017°de aldig
A/HRC/RES/34/22 karar dogrultusunda kurulan inceleme Misyonunun
yetkisi Eyliil 2019°da sona ermistir. Bu siire¢ igerisinde Bagimsiz
Inceleme Misyonu, Myanmar’da giivenlik gii¢leri ve ordu tarafindan
yapildig1 iddia edilen igskence, tecaviiz, toplu tecaviiz, zorla yerinden
etme, keyfi yargilamalar, mallarin hukuka aykir1 imhas1 dahil olmak
lizere bir¢ok insan haklari ihlallerini arastirmak ve bunlara iligskin delil
toplamakla gorevlendirilmistir.94

Inceleme Misyonunun son agiklamasi 16 Eyliil 2019°da yapilmus olup,
Misyonun iki yil igerisinde Myanmar’in ¢esitli bolgelerindeki 1300
kadar magdur ve gorgii tan181 ile miilakat yaptig1 belirtilmektedir. Bu
miilakatlardan da edinilen bilgiler ¢ergevesinde Myanmar’da yasamaya
devam eden Rohingyalarin durumunun daha da kotiilestigi ve hala
soykirim tehdidi altinda yasadiklar1 ifade edilmistir. Bunlara ek olarak
Myanmar’in soykirim sugundan dolay1 sorumlu tutulmasi gerektigi
vurgulanmistir.93

Myanmar’a iliskin Uluslararasi Bagimsiz Inceleme Misyonu
calismalarim1 Eyliil 2018°te insan Haklar1 Konseyinin 39/2 sayili Karari
ile kurulan Myanmar i¢in Uluslararast Sorusturma Mekanizmasina
devretmistir. Bu mekanizma da ciddi uluslararasi suglar ve uluslararasi
hukukun ihlallerine iliskin kanitlar1 toplamak ve ceza yargilamasinda
yararlanmak iizere dosyalar hazirlamakla gorevlendirilmistir.9

94 UN Human Rights Council, “Independent International Fact-Finding Mission on Myanmar”,
2020, https://www.ohchr.org/en/hrbodies/hrc/myanmarffm/pages/index.aspx.

95 UN Human Rights Office of the High Commissioner, “Myanmar’s Rohingya Persecuted,
Living under Threat of Genocide, UN Experts Say”, 16 Eyliil 2019,
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=24991&LangID=
E.

96 UN Human Rights Council, “Independent Investigative Mechanism for Myanmar”, 2020,
https://www.ohchr.org/EN/HRBodies/HRC/IIMM/Pages/Index.aspx.
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Belirtildigi iizere gerek Inceleme Misyonunun gerekse Sorusturma
Mekanizmasinin ¢aligmalart Gambiya’nin UAD’ye bagvurusunun
temellerini olugturmaktadir ve dordiincii kisimda yapacagimiz hukuki
degerlendirme baglaminda maddi olgulara dair temel kaynak bu raporlar
olacaktir.

3. Gambiya’min Uluslararasi Adalet Divani’na Basvurusu

Tiim bu uluslararasi tepkilerin yaratmis oldugu farkindalik neticesinde
Gambiya’nin UAD’ye yapmis oldugu bagvuru hukuki anlamda atilan
en onemli somut adimi teskil etmektedir. Bu Oneminin yaninda
basvuruyu yapan iilkenin erga omnes nitelikte olan bir jus cogens
normun®’ ihlaline dayanarak Gambiya olmasi, bagvurunun UAD’ye
yapilmasi, Gambiya’nin sunmus oldugu deliller ve bagvuru
kapsamindaki talepler ile bu bagvurunun Myanmar ve bdlgedeki diger
iilkeler {izerindeki olasi etkileri bagvuruyu farkli kilan etmenler arasinda
degerlendirilebilir.

Basvurunun en dikkati ¢eken 6zelligi sliphesiz bu bagvuruyu neden
herhangi bir Asya iilkesi veya herhangi bir BM Giivenlik Konseyi Daimi
tiyesi degil de Bat1 Afrika’da yer alan kiiciik bir {ilkenin yaptigidir.
Hukuki olarak Gambiya’nin bagvurucu olabilme ehliyetinin hukuki
dayanagina ve buna dair tartigmalara giris bolimiinde deginildiginden,
bu hususlar burada tekrar edilmeyecektir. Sadece sunu tekrar
hatirlatmakta fayda vardir ki Gambiya’nin erga omnes yiikiimliiliik
ihlaline dayanarak mesruiyet kazandirdigi bagvurusuna dair bu argiimani
tartigmaya fazlasiyla acik olup baslt basina bir ¢alisma konusu teskil
edecektir.

Ote yandan politik olarak bagvurunun Gambiya tarafindan yapilmasinda
temel olarak iki etkenin rol oynadig1 belirtilebilir. Bunlardan ilki, Islam
Isbirligi Teskilati (IIT) biinyesinde baslatilan ve Rohingyali
Miisliimanlarin haklarinin korunmasina yonelik yapilan caligmalar
olmustur. Bu baglamda bagvuruda da belirtildigi tizere ilk olarak 1-2
Mart 2019 tarihinde Gambiya, 11T deki iiyeligi baglaminda Myanmar’a
Rohingyali Miislimanlara kars1 yiriitmekte oldugu soykirim

97 Emredici kurallar, jus cogens, devletlerden olusan uluslararasi toplumun biitiinii tarafindan
benimsenmis ve benimsenen bu prensibe aykiri baska higbir prensip ongériilemeyen
kurallardir. Giiniimiizde soykirimin yasaklanmasi Uluslararast Hukuk Komisyonu tarafindan
emredici kurallardan biri olarak tanimlanmaktadir Hiiseyin Pazarci, Uluslararast Hukuk, 17.
Baski (Ankara: Turhan Kitabevi, 2018), 84.
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faaliyetlerini acilen durdurmasi yoniinde ¢agrida bulunmustur.%8 31
Mayis 2019 tarihinde diizenlenen 14. islam Zirvesi’nde de Gambiya,
Rohingyalilara kars1 girisilen eylemlere yonelik sorumlularin acilen
yargilanmast gerektigine dair destegini agiklamistir.?® Nitekim
Myanmar’in Gambiya’nin UAD basvurusuna yaptig1 usul itirazlarindan
biri de Gambiya'nin kendi adma degil IIT adina hareket ettigi bu
bakimdan basvuru ehliyeti olmadig1 olduysa da, UAD’nin gegici
tedbirlere dair incelemesinde bu itiraz kabul gdrmemistir.

Gambiya bu noktada 74. Olagan BM Genel Kurulu marjinda
Myanmar’in aleyhinde UAD’de Rohingyalara iligkin tutumu nedeniyle
acilacak davay1 yliriitmeyi hazir oldugunu belirtmistir.100 11 Ekim
2019’da ise Gambiya, Myanmar’in Rohingyalara yonelik siiregelen
Soykirim Sozlesmesini ihlal eder nitelikte eylemleri bulundugu
iddiasiyla bir nota da vermistir. Ote yandan Myanmar, Gambiya nin bu
iddialarim1 reddetmis ve notaya da cevap vermemistir. Boylelikle
Gambiya’nin UAD’deki bagvurusuna giden yolun olustugu ifade
edilebilir, zira UAD bagvurusu 6ncesinde diger uyusmazlik ¢oziim
yollar1 girisimleri boylece sonugsuz kalmstir.

Gambiya’nin 6ncii rol iistlenmesinde uluslararas1 kamuoyunda dile
getirilen bir bagka neden daha oldugu ve basvuruyu Gambiya Devleti
adina imzalayan Gambiya Adalet Bakani Abubacar Marie
Tambadou’nun Rohingya konusunun UAD’ye tasinmasinda 6zel bir rol
oynadigindan bahsedilmektedir.!0! Gambiya Disisleri Bakani’nin IiT
kapsaminda Banglades’teki Rohingyalar1 ziyaretine son anda
katilamamas1 {izerine katilan Tambadou, buradaki Rohingyalarin
anlattiklarindan etkilenmis ve konunun Ruanda’da yasanilanlara
benzedigini ifade etmistir.!02

98 Gambia, Application Instituting Proceedings and Request for Provisional Measures.; OIC,
Resolution No. 4/46-MM on the Situation of the Muslim Community in Myanmar, OIC Doc.
OIC/CFM46/2019/MM/RES/FINAL (1-2 March 2019),
https://www.oicoci.org/docdown/?docID=4447&refID=1250, para. 11(a).

99 UN Fact-Finding Mission, Report of the Detailed Findings (2019), para 40.
100 Gambia, Application Instituting Proceedings and Request for Provisional Measures de 9.

101 Tambadou’nun konuya iliskin diigiincelerinin yer aldigi BBC miilakati i¢in bkz: “Rohingya
crisis: The Gambian who took Aung San Suu Kyi to the world court”, BBC, 23 Ocak
2020, https://www.bbc.com/news/world-africa-51183521.; Tambadou ayn: zamanda Ruanda
Soykirimi’na iligkin davada da ¢aligmustir. Samira Sadeque, “The Story Behind The Gambia’s
Lawsuit against Myanmar over the Rohingya Genocide”, Inter Press Service News Agency, 3
Aralik 2019, http://www.ipsnews.net/2019/12/story-behind-gambias-lawsuit-myanamar-
rohingya-genocide/.

102 Mark Leon Goldberg ve Param-Preet Singh, “Why The Gambia is Suing Myanmar for The
Rohingya Genocide”, erisim 16 Eyliil 2020, https://www.undispatch.com/why-the-gambia-is-
suing-myanmar-for-genocide-of-the-rohingya/#:~:text=The%20small%20west%20African%?2
Ocountry,long%20faced%20discrimination%20and%20persecution.
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3.1. Neden Uluslararasi Adalet Divani?

Soykirim sozlesmesi baglaminda dogan bir ihlale dair yapilacak
yargilamalarda gercek kisiler ve devletler bakimindan bir ayrima
gidilmesi elzemdir. Gergek kisiler bakimindan S6zlesmenin 6. maddesi
soykirim olarak tanimlanan fiillerin yargilanmalarinin yapilabilecegi
mahkemeleri belirlemistir. Bu madde uyarinca, bu sugun islendigine dair
hakkinda iddia bulunan kisiler sugun islendigi iilkedeki devletin yetkili
bir mahkemesi veya yargilama yetkisini kabul etmis olan s6zlesmeci
devletler bakimindan yargilama yetkisine sahip bulunan uluslararasi bir
ceza mahkemesi tarafindan yargilanir. Bu madde ile soykirima iliskin
yargilamalarda iki farkli mahkemenin yetkili olabilecegi belirtilmektedir.
Bunlardan ilki iddia edilen sucun islendigi devletin yetkili bir
mahkemesidir. Somut olayda Myanmar devletinin bagvuru siireci dncesi
ve sonrasindaki tutumu g6z Oniline alindiginda bu ihtimalin
gerceklesmesi miimkiin géziikmemektedir.

Ikinci ihtimal ise yargilama yetkisini kabul etmis olan sdzlesmeci
devletler bakimindan yargilama yetkisine sahip bulunan uluslararasi bir
ceza mahkemesidir. Soykirim Sézlesmesi imzalandiginda boyle bir
mahkeme heniiz kurulmamis olsa da giiniimiizde 2002 yilinda kurulan
Uluslararas1 Ceza Mahkemesi (‘UCM’) mevcuttur. Merkezi Lahey’de
bulunan UCM’nin temel amaci soykirim, insanliga karsi suglar, savag
suglar ile saldir1 suglarinin faillerini yargilama ve hesap verebilirligi
saglamaktir.103 Kurucu sozlesmesi 1998 tarihli Roma Statiisii olan bu
mahkemenin en temel 6zelliklerinden biri de yukarida belirtilen suclari
isledigi iddia edilen gercek kisileri yargilanmaya yetkili olmasidir.104

Buna karsin UCM’nin yarg1 yetkisi Roma Statiisiiniin 12. ve devami
maddeleri uyarinca ancak belli durumlarda dogmaktadir. Buna gore bir
kimsenin UCM 0Oniinde sorusturulmasi ve yargilanabilmesi i¢in ya suga
konu fiilin Roma Statiisiine taraf bir devletin iilkesinde islemis olmasi,
ya failin taraf bir devletin vatandasi olmasi1 ya da ihlale konu olaya dair
BM Giivenlik Konseyinin UCM’yi yetkili kilmasi gereklidir. Oncelikle
Myanmar UCM’nin kurucu statiisii olan Roma Statiisiine taraf
tilkelerden biri degildir ve Giivenlik Konseyi durumu UCM’ye
tastmamistir. Bu durum ilk bakista UCM’nin olaylar 6zelinde yetkili
olarak kilmanin oniinde esasli bir engel teskil etmektedir. Ancak an
itibari ile bu engel yaratici bir ¢oziimle asilmaya calisilmaktadir.

103 T.C. Disisleri Bakanligi, “Uluslararas: Ceza Divam”, erisim 15 Eyliil 2020,
http://www.mfa.gov.tr/uluslararasi-ceza-divani-ve-turkiye.tr.mfa.

104 Pazarci, Uluslararast Hukuk, 712.
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Banglades UCM ye taraf bir devlettir ve gerek zorunlu gog ettirmenin
gerekse kimi diger insanliga karsi su¢ ve soykirim sucu teskil
edebilecek fiillerin hareketlerinin Myanmar’da baglayip Kambogya’da
bittiginden bahisle iddia edilen suglardan en azindan bir kisminin taraf
bir devletin topraklaria gerceklestigi veya tamamlandig1 ve dolayist
ile UCM’nin yetkisinin dogdugu argiimani ortaya atilmistir. Savcilik
bu argiimana dayanarak on-durusma dairesinde (pre-trial chamber)
sorusturma agma izni istemis ve daire bu izni 14 Kasim 2019 tarihinde
vermistir. Bu baglamda UCM savcilig1 Roma Statiisiiniin Banglades’te
yiirtirliige girdigi 1 Haziran 2010 tarihinden glinlimiize uzanan zaman
diliminde ortaya ¢ikmis oldugu iddia edilen ve yarg: yetkisine giren
suclarla ilgili sorusturmasini devam ettirmekte olup, heniiz iddianame
tamamlamamuistur.

Ote yandan Myanmar’1n devlet olarak Soykirim Sozlesmesi’ni ihlal edip
etmedigine ve sorumluluguna dair yargi yetkisine sahip tek yargi organi
UAD olarak goériinmektedir. UAD, BM’nin 6 temel organindan biri ve
baslica adli organidir.!95 UAD’ye iliskin hiikiimler gerek 1945°te San
Francisco’da imzalanan BM Sartinda gerekse ayni yil imzalanan
Uluslararasi Adalet Divan1 Statiisiinde belirlenmistir. UAD,
devletlerarast meselelerde baglayici karar verme yetkisi ve BM
organlarinin ve kimi uluslararasi1 orgiitlerin talebi iizerine danigma
goriisii verme yetkisini haizdir.196 Bu dogrultuda UAD’nin temel islevi
Statii’niin 38. Maddesi uyarinca oniine gelen uyusmazliklar1 uluslararasi
hukuka uygun bir sekilde ¢é6zmektedir. UCM’den farkli olarak, UAD’de
devletlerin birbirlerine karsi basvuruda bulunmasi miimkiindiir.
Dolayisiyla UAD kimi zaman “Diinya Mahkemesi” (World Court)
olarak da adlandirilmaktadir.107

Konumuz Rohingya krizi baglaminda degerlendirecek olursak,
Myanmar BM iiyesi ve Soykirim S6zlesmesine taraf devletlerdendir.
Gambiya bagvurusunda UAD’nin yargi yetkisini  Soykirim
S6zlesmesinin 9. maddesine dayandirmistir. Bu maddeye gore taraf
Devletler arasinda bu Soykinim Soézlesmenin “yorumlanmast,
uygulanmasi veya yerine getirilmesi ve ayrica soykirim fillerinden veya
ticlincii maddede belirtilen fiillerin herhangi birinden bir Devletin
sorumlulugu ile ilgili olarak ¢ikan uyusmazliklar, uyusmazligin
taraflarindan birinin talebi iizerine Uluslararas1 Adalet Divani 6niine

105 BM Sart1 m.92
106 Pazarci, Uluslararast Hukuk, 516.
107 Goldberg ve Singh, “Why The Gambia is Suing Myanmar for The Rohingya Genocide”.
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gotiriiliir”. Daha once belirtildigi tizere Myanmar’in bagvuruya dair 6n
itirazlarindan biri, Gambiya ile mevcut bir uyusmazlik olmadig: idi.
Ancak Soykirim yasagi erga omnes bir yiikiimliiliik dogurdugundan ve
ihlal edilmemesinde tiim taraf devletlerin ¢ikar1 oldugu kabuliine
dayanan mahkeme 6n incelemesinde bu itirazi kabul edilir bulmamaistr.

Myanmar’in diger itirazi ise Soykirim Sozlesmesinin 8.maddesini
koydugu c¢ekince sebebi ile mahkemenin yetkisi olmadigidir. 8.
Maddeye gore taraf Devletlerden “herhangi biri, soykirim fillerinin veya
iiclincii maddede belirtilen her hangi bir fiilin dnlenmesi ve sona
erdirilmesi igin gerekli gordiikleri takdirde, Birlesmis Milletlerin yetkili
organlarindan, Birlesmis Milletler Sartina gore harekete ge¢cmesini
isteyebilir”. Myanmar’a gore UAD’de bir BM organ1 oldugundan bu
maddeye konulmus olan ¢ekince mahkemenin yargi yetkisini ortadan
kaldirmaktadir. UAD bu itiraz1 da hakli gerekgelerle reddetmistir. Zira
UAD’nin Soykirim Soézlesmesi kapsamindaki uyusmazliklara dair
yetkisi 9. madde de oOzel olarak diizenlendiginden, 8. madde
kapsamindaki genel diizenleme baglaminda degerlendirilmesi miimkiin
degildir. Bu baglamda, Divan hem Soykirim S6zlesmesi hem de UAD
Statiisii’ne taraf olan Gambiya ve Myanmar arasinda ortaya ¢ikan bu
uyusmazligin incelenmesinde yetkili oldugunu en azidan ilk
incelemesinde, belirlemistir.108

3.2. iddia ve Talepler

Gambiya’nin basvurusundaki temel iddia; Myanmar’in devlet organlari,
yetkilileri ve diger kisi ve kurumlarin devletin yonlendirmesiyle
Soykirim Sézlesmesinde yiikiimliiliiklerini ihlal ettigidir. Bu kapsamda
Soykirim Sézlesmesinin 1, 3, 4, 5 ve 6. Maddelerinin Myanmar devleti
tarafindan ihlal edildigi iddia edilmektedir. Bu maddelerin ihlali
gerekeelendirilirken de bagvuruda pek ¢ok iddia ve delile atif yapilmugtir.
Bu baglamda sadece oldiirme, fiziksel saldiri, gida kaynaklarina
ulasimin engellenmesi, dogum oranlarinin kontrolii gibi fiiller degil, ayn1
zamanda Rohingyalarin yasal haklarinin sistematik bir bi¢gimde, seyahat
Ozgiirliiklerinin ciddi bir bicimde kisitlanmasi gibi fiiller de 6zel kastin
varligina delalet eden fiiller olarak basvuruda belirtilmistir.

Iddia edilen bu hususlara iliskin Gambiya’nin UAD’den talepleri bes
baslik altinda toplanmustir. Bu talepler su sekildedir:

108 Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(The Gambia v. Myanmar), [2020] Order on Request for the indication of provisional measures.
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1. Myanmar’in Soykirim Sézlesmesi altindaki yiikiimliiliiklerini
ihlal ettigi ve hala ihlal etmekte oldugunun tespit edilmesi,

2. Myanmar tarafindan devam ettirilen hukuka aykir1 eylemlerin
durdurulmast  ve Soykirim Sozlesmesi kapsamindaki
sorumluluklara uyulmasi,

3. Myanmar’in Soykirim faili kisileri yetkili bir mahkeme 6niinde
yargilanmalarin saglamasi,

4. Soykirnm eylemlerinin magduru olan Rohingyalarin zorla
gonderildikleri yerlerden giivenli doniisleri, vatandasliklarina ve
insan haklarina saygi gdsterilmesi ve ayrimcilik ve zulme kars1
korunmalar1 dahil olmak iizere c¢ikarlarinin korunmasi ve
onarilmasi,

5. Soykirim Sézlesmesinde ongoriilen vahseti tekrar etmeyecegine
iligkin Myanmar tarafindan giivence sunulmasi.!09

Bu taleplere ek olarak Gambiya’nin bagvurusunda gegici tedbir talepleri
de bulunmaktadir. Bagvuruda da belirtildigi tizere UAD Statiisiiniin 41.
maddesinde Divan durum gerektirdigi takdirde taraflardan herhangi
birinin haklarini koruma i¢in dava goriiliirken cesitli gecici onlemler
alma yetkisine sahiptir. Gambiya da bu ¢er¢evede UAD’den Myanmar
devleti tarafindan devam ettirildigi ileri siiriilen bu eylemlerin
durdurulmasina iligkin ihtiyati tedbir talep etmistir. Gambiya’nin ihtiyati
tedbir taleplerine iliskin tartisma yaratan onemli noktalardan biri,
Gambiya’nin iddia edilen soykirim eylemlerinin dogrudan magduru
olmamasidir. Nitekim gecici tedbir talebi ile ilgili UAD Statiisiiniin 41.
maddesinde de “taraflardan herhangi birinin haklarini korumak” ibaresi
kullanilmistir. Ancak yukarda belirtildigi dogrultuda, UAD’nin 23 Ocak
2020 tarihinde gecici tedbir taleplerine dair aldig1 karada soykirim
yasaginin jus cogens norm olmasi ve erga omnes niteligi sebebi ile,
yasagin ihlalinin tiim taraf devletlerin haklarina karsi ihlal doguracagi
kabul edilmistir. Mahkeme gecici tedbir taleplerini uygun gorerek,
Myanmar’mn Soykirim Sozlesmesine kapsamindaki her tiirli ihlali
ivedilikle sona erdirmesine, gerekli dnemleri almasina, gerek resmi
devlet ajanlarinin gerekse iilkedeki diger kimselerin soykirimsal
fiillerinin engellenmesine, Soykirim Sugunun olusmus olabilecegine dair
delilleri yok etmeyip korumasina ve bu kapsamda yaptigi islem ve

109 Gambia, Application Instituting Proceedings and Request for Provisional Measures de 38.
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eylemleri diizenli olarak mahkemeye raporlamasina hitkmetmistir.!'0 Bu
kararin lizerinden bu makale tamamlanmakta iken neredeyse iki yil
geemis olup, taraflarin iddia, savunma ve karsi iddialarinin dinlenmesi
siireci devam etmektedir. Ozellikle istenen ek siireler ve Myanmar’daki
darbe siireci ziyadesi ile uzatmistir.

4. Mahkemenin Degerlendirmesine Etki Edecek Dort Muhtemel
Hukuki Sorun ve Bunlarin Karar Uzerindeki Onemine Dair Analiz

An itibari ile UAD’nin 6niindeki en 6nemli iki soru Rohingyalara kars1
islenen “soykirmsal” fiillerin 6zel kast ile islenip islenmedigi ve bu
bakimdan sugun olusup olugmadigi, ve eger sug olustuysa bu sugun
devlete atfedilip edilemeyecegi sorunudur. Giris kisminda bahsedilen ve
birazdan detaylandirilacak olan dért muhtemel hukuki sorunun ilk iicii
bu sorulardan ilkine, sonuncusu ise ikincisine dairdir. Belirtmek gerekir
ki UAD bu sorunlarla ilk kez karsilagmayacaktir. Gerek 2007 gerekse
2015 kararlarinda aynm1 konularla ilgili degerlendirme yapmak zorunda
kalmigtir. Ancak sunu belirtmek gereklidir ki Myanmar olay1 sundugu
maddi olgular bakimindan UAD’yi daha zor ikilemlerde birakmaya
adaydir.

4.1. Soykirim Kastinin Varhgi ve ispati Sorunu

Divanin kars1 karsiya oldugu ilk ve en esasli sorun 6zel kastin varligi
ve bu kastin nasil ispat edilecegi sorunudur. Giris kisminda da belirtildigi
lizere Ozel kasta dair direkt delil bulmak istisnai bir durum teskil
etmektedir. Bu sorunla ilk karsilasan uluslararas1 mahkemeler olan
UYCM ve URCM ¢oziim olarak “tek makul ¢ikarsama” (only
reasonable inference) doktrinini ortaya atmiglardir.!!! Buna gore 6zel
kast1 kanitlayacak direkt kanitin (s6zlii ifade, yazili agiklama v.b.)
bulunmadig1 hallerde fiillerin ve fiillerin islendigi baglamin biitiinii g6z
Oniine alinarak, ilgili fiillerin soykirim kast1 (6zel kast) disinda bagka
hicbir kastla islenemeyecegi sabitse, Ozel kasta dair c¢ikarsama
yapilabilecektir. Bu doktrin iki ad-hoc mahkemenin igtihatlarinda en sik
basvurulan doktrinlerden biri haline gelmistir ve gerek mahkumiyet
gerekse beraat kararlarinda kullanilmigtir.

110 Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(The Gambia v. Myanmar), [2020] Order on Request for the indication of provisional measures.

111 Prosecutor v. Tolimir [2015], IT-05-88/2-A, Judgment, para. 263.
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Ornegin UYCM’nin Tolimir davasinda Ilk Derece Divani Zepa
bolgesindeki Bosnak toplum liderlerini Oldiiren Tolimir ve
beraberindekilerin bu fiilleri soykirim kastiyla ile isledigine, zira fiillere
zorunlu gog ettirmeler ve gruba yonelmis diger mezalimlerin eslik
ettigini belirtmis ve bunun soykirim kastini ¢ikarsamak i¢in yeterli
olduguna hiikmetmistir.!!2 Fakat Temyiz Divam1 bu degerlendirmeye
katilmamig, zorunlu gog¢lerden haftalar sonra islenen bu oldiirme
fiillerine dair yapilabilecek tek ¢ikarsamanin soykirim kast1 (6zel kast)
olmadigma hiikmetmistir.!!3 Belirtmek gerekir ki mahkemenin bu
doktrini uygulama sekli siklikla elestirilmis ve Srebrenica bagta olmak
iizere bir ¢ok zamanda mantiki geligkilere yol agmistir. Srebrenica
hususundaki ¢eliski Myanmar olayi ile oldukg¢a alakali oldugundan
birazdan daha detayli incelenecektir.

Ancak bu incelemeye gegmeden evvel UAD’nin bu doktrini ne 6lgiide
ve nasil uyguladigina bakmakta fayda vardir. Zira UYCM ve URCM nin
aksine UAD devlet sorumlulugu ile ilgilenmektedir. Ancak Soykirim’in
hukuki tanimi bireysel bir sug olarak yapilmistir. Oyleyse UAD devletin
kastinin olabilecegi yoniinde daha radikal bir yolu mu izlemelidir yoksa
devlet otoritelerinin kastini tespit edip bunun devlet sorumlulugu
kapsaminda nasil degerlendirilecegini mi incelemelidir? Bu sorunun
cevabi birazdan inceleyecegimiz 4. muhtemel hukuki sorun bakimindan
da ziyadesi ile dnemlidir zira hukuki tanim kapsaminda devletin sugun
faili olabilmesi i¢in bir antite olarak iradeye sahip olabileceginin kabulii
gerekli goriinmektedir. UAD, Hirvatistan — Sirbistan davasi kapsaminda
bu konuya deginmis ve kasta dair aragtirmasini su soru iizerine
kurmustur: ‘Is there a pattern of conduct from which the only reasonable
inference to be drawn is an intent of the Serb authorities to destroy, in
part, the protected group?’ (llgili fiiller tek makul ¢ikarimin Sirp
otoritelerinin 6zel kasta haiz ioldugu yoniinde tekrar eden bir bi¢imde mi
tezahiir etmektedir?).!'4 Divan buna ek olarak devletin sugu
isleyebilecegini de kabul etmistir ve bu baglamda bir ¢eligki oldugu
sOylenebilir. Bu hususa birazdan 4. Sorun kapsaminda doniilecektir.
Ancak bu noktada vurgulanmasi1 gereken UAD’nin de kasta dair
aragtirmasini ilgili doktrin tizerine kurmus olmasidir. Bu baglamda aym
sorunun Myanmar olaylar1 ile alakali olarak da temel ¢ikis noktasi
alinacagini tahmin etmek zor goriinmemektedir.

112 Prosecutor v. Tolimir [2012] IT-05-88/2-T, Judgment, para. 777 v.d.
113 Prosecutor v. Tolimir [2015], IT-05-88/2-A, Judgment, paras. 263 v.d.

114 Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Croatia v. Serbia) [2015] Judgment, para 407, 441, 515.
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Ancak bu doktrinin uygulanmasi sorunsuz olmaktan ziyadesi ile uzaktir.
Buna en iyi 6rnek Srebrenica olaylar1 baglaminda doktrinin uygulanma
seklidir. Srebrenica katliamimin soykirim kasti ile islenip islenilmedigini
incelerken, UYCM bu doktrine bagvurmus ve kastin varligini tespit
etmistir ve ayni bulgu UAD nin Bosna — Sirbistan davasi kararinda teyit
edilmistir. Fakat Srebrenica olaylarinda tek ¢ikarsamanin bu olabilecegi
husus oldukga tartismalidir. Zira mahkeme makalenin giris kisminda da
deginildigi lizere “intent to destroy” tabirini “intent to physicaly or
biologically destroy” olarak yorumlamakta ve bdylece soykirim kastinin
sadece gruba mensup bireylerin fiziki veya biyolojik olarak yok olmasi
iradesi ile hareket edilmesi halinde olusacagini kabul etmektedir. Hal
bdyleyken mahkemenin Srebrenica’da yaptig1 ¢ikarim ziyadesi ile
problemlidir, ¢iinkii mahkeme son tahlilde faillerin Srebrenica’daki
Bosna Miisliimanlarin1 yok etme kasti ile hareket ettiklerine
hikkmetmistir. Sorun sudur ki Srebrenica olaylarinda askerlik cagindaki
8.000 erkek katledilmis, grubun kalani ise Srebrenica’dan zorla gog
ettirilmisti. Oyleyse, ‘Srebrenica’daki Bosna Miisliimanlarinin’ tiimiine
kars1 fiziksel veya biyolojik yok etme kastindan bahsetmek miimkiin
midiir?

William Schabas konuya iliskin o déonem yazdigi makalesinde bu
¢ikarsamanin miimkiin olmadigim zira faillerin elinde imkan olmasina
ragmen 32.000 kisiyi 6ldiirmek yerine belki de daha biiyiik bir zahmete
girerek otobiislerle siirgiin ettirdiklerini belirtmistir. Fiziki veya biyolojik
olarak hedef alinan kisim 8.000 kisidir ve fakat, birazdan makalenin de
aciklayacagi iizere, bu kismin esaslilik kosulunu saglamasi oldukca
namiimkiindiir. Bu bakimdan Schabas’a gore askerlik c¢agindaki
erkeklerin 6ldiiriilmesi daha ziyade bir askeri strateji sonucu ortaya
¢ikmist1 ve grubu yok etme kastina igaret etmemekteydi.!'s Mahkeme
ise kararmin mesruiyetini desteklemek admna farkli bir gerekge
getirmistir. Mahkemeye gore iki, li¢ jenerasyon erkegin yok olmasi
grubun biyolojik olarak devamina 6nemli bir engel teskil edecektir.!16
Ancak bu argiiman oldukga zayif gériinmektedir zira 16 yasin altindaki
erkekler ile yasga ileri erkekler hayatta kalmaya devam etmekteydi. Yine
mahkeme askerlik cagindaki erkeklerin katlinin toplu gogle beraber ele
alindiginda grubun Srebrenica’ya geri donmesini ziyadesi ile zor hale
getirdigini ve Srebrenica’daki Bosna Miisliimanlarinin bdylece yok

115 William Schabas, ‘Was Genocide Committed in Bosnia and Herzegovina? First Judgment of
the International Criminal Tribunal for the Former Yugoslavia’, 25 Fordham International Law
Journal (2001), sy 46 vd.

116 Prosecutor v. Krsti¢ [2004] IT-98-33-A, Judgement, para 15,16.
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olacagini iddia etmistir.!'” Ancak bu iddia ziyadesi ile spekiilatif olmanin
oOtesinde, kast1 fiziksel veya biyolojik yok etme iradesine indirgeyen
doktrinle agik¢a ¢elismektedir. Bu baglamda birazdan agiklanacagi tizere
mahkeme kagit iizerinde bireyci yorumu One ¢ikarsa da, aslinda arka
kapidan kolektivist ve genisletici yorumu kullanarak Srebrenica da
yasananlar1 soykirim olarak nitelemistir.

Ancak ikinci ve ii¢lincii sorunlari ele alip bu hususu detaylandirmadan
once bu sorunlu yaklasimin Myanmar olay1 bakimindan dogurgularina
gbz atmak gereklidir. BM Inceleme Komisyonunun en detayli raporu
olan ve Gambiya’nin basvurusuna temel delilleri saglayan 2018
yilindaki raporundan da sabit oldugu iizere, Myanmar’da yasanan
olaylar kapsaminda fiziki veya biyolojik nitelikteki fiillerden ¢ok daha
agirhikl bicimde zorunlu go¢ ve yerinden etme, zorla asimilasyon,
yerlesim yerlerinin yok edilmesi ve buna benzer grubu fiziksel ve
biyolojik olarak yok etmekten ziyade onlara zuliim etme ve Myanmar’1
terk etme zorunda birakmaya yonelik fiiller islenmektedir.!!8 Yine her ne
kadar dogum oranlarim diisiirme politikasi uygulansa da, bu politika
Rohingya azmligiin tiremesini tamamen durdurmaya yonelmemekte,
sadece sinirlamaktadir. Zira BM Inceleme Komisyonu da bu durumun
farkindadir ki ‘other forms of destruction, such as social assimilation or
attacks on cultural characteristics, do not constitute genocide if they are
not related to the physical or biological destruction of the group’1°
fikrini not diiserek sosyal asimilasyon v.b. politikalarin ancak fiziki veya
biyolojik yok etme ile beraber oldugunda soykirim sugu kapsaminda
degerlendirilebilinecegini (ve Myanmar’da durumun bodyle oldugunu)
bir argumentum a contrario ile ortaya koymus ve bir bagka kolektivist
arka kapi yaratmaya calismistir. Bu durum goéz oniine alindiginda
mahkemenin Oniinde bir ikilem oldugu sdylenebilir, ya bu ve/veya
birazdan agiklayacagimiz arka kapilardan birini kullanarak soykirim
kastinin olduguna karar verecek, yahut kast1 fiziksel veya biyolojik yok
etme kapsaminda dar anlayarak soykirim kastini ¢ikarsama bakimindan
oldukea zor bir konum alacaktir.

117 Prosecutor v. Krsti¢ [2001] IT-98-33-T, Judgement, para. 595.

118 UN Human Rights Council, ‘Report of the detailed findings of the Independent International
Fact- Finding Mission on Myanmar’, UN Doc. A/HRC/39/CRP.2, (17 September 2018).

119 Ibid. para. 1412.
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4.2. Kastin Kime Yoneltildigi ve Esashlik Sorunu

Bu duruma bagli olarak mahkemenin karsilasacagi ikinci ve tigiincii
sorunlar kastin kime yoneltildiginin belirlenmesi ve eger bu grubun bir
kismi ise esashi bir kisim teskil edip etmedigi sorunudur. Bu bakimdan
ilk soruna verilecek cevap bir kez daha mahkemenin 6ne ¢ikaracagi
felsefi yaklasima baglidir. Bireyci yorumun benimsenmesi halinde
mahkeme fiziksel veya biyolojik olarak fiillerle hedef alinan
Rohingya’lar1 hedef alinan kisim olarak belirleyecek ve esaslilik
degerlendirmesini buna gére yapacaktir. Ote yandan BM inceleme
komisyonunun veya UY CM nin a¢tig1 arka kapilardan birini kullanarak
kolektivist goriisii benimsemesi halinde Mynamar’daki Rohingya
azinliginin tiimiiniin hedef alindigin1 kabul edebilecektir.

Bu noktada grubun tiimiiniin nasil belirlenecegi hususu da énem arz
etmektedir. Bir kez daha Srebrenica 6rnegine donersek, UAD ve UYCM
son tahlilde grubun tiimiinii Bosna Miisliimanlar1 olarak tanimlamig ve
bu bakimdan etnik ve dini 6zelliklerin ¢akismasindan ayri bir grup
olustugunu ima etmistir. Bu bakis felsefi olarak elestirilebilir olsa da,
sosyal gergekligi yansittig1 sdylenebilir. Dahast hem etnik hem de dini
gruplar Soykirim S6zlesmesince korundugundan bu yaklagim bir sorun
yaratmamugtir. Ancak ileride korunan bir grup niteligi ile korunmayan bir
grup niteliginin ¢akismasi1 halinde, ilgili toplulugun Soykirim
Sozlesmesi baglaminda bir biitiin olarak goriiliip goriillemeyecegi
tartigmaya aciktir (Ornegin politik ve dini bir ¢akisma olarak Sosyalist
Miisliimanlar). Ancak UYCM’nin ve UAD’nin yaklagimi g6z Oniine
alimdiginda bu yargi organlarinin grubun biitliinden Myanmar’daki
Rohingyalar1 anlayacagini tahmin etmek miimkiindiir. Ancak tekrar
belirtmek gerekir ki felsefi bakimdan Myanmar’daki Rohingyalarin
neden Rohingyalarinin tiimiiniin bir parcasi degil de bir biitiin olarak
anlagildigint mesru kilmak oldukg¢a zordur ve ancak sosyo-politik
gerekcelendirmelerle mesru kilinabilir.

Bu notu diistiikten sonra bir kez daha Srebrenica olayima doniip UYCM
ve UAD’nin nasil kolektivist bir arka kap1 yarattigini incelemekte fayda
vardir. UYCM'de Srebrenica olaylarina verdigi en 6nemli ve ilk
kararlardan olan Krstic kararinda ilk Derece Divanin 8.000 kisilik kismi
mi yoksa Srebrenica’daki Bosna Miisliimanlarini m1 hedef alinan kisim
olarak belirttigine dair bir kavram kargagas1 mevcuttu.!20 Buna binaen
savunma makami temyiz dilek¢esinde kasti fiziksel veya biyolojik yok

120 Prosecutor v. Krsti¢ [2001] IT-98-33-T, Judgement, para. 595.
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etme iradesine indirgeyen doktrine dayanarak 1k Derece Divanin 8.000
kisilik kism1 hedef alinan kisim olarak niteledigini, bununla Divan’in
“kabul edilemez ardisik gerekc¢elendirme” (impermissible sequential
reasoning) yaptigini zira bu 8.000 kisilik kismin esas olarak grubun
(Bosna Miisliimanlar1) kisminin (Srebrenica’daki Bosna Miisliimanlari)
kismin1 (askerlik ¢agindaki Srebrenica’daki Bosna Miisliimanlari)
olusturdugunu belirtmistir. Dahas1 savunma makami bu 8.000 kisiyi
hicbir standarda dayanarak esasli kisim olarak nitelemenin miimkiin
olmadigini savunmustur. 12!

Bu ziyadesi ile kuvvetli savunma karsisinda UYCM Temyiz Divani
yenilik¢i ve fakat kavramsal olarak sorunlu bir gerekcelendirme ile Ilk
Derece Divaninin kararina agiklik getirmistir. Evveliyetle su husus
Divan nezdinde de agiktir ki Bosna Miisliimanlar1 gibi milyonlar1 bulan
niifusa sahip bir grup mevzu bahis oldugundan gerek hayatini kaybeden
8.000 kisiyi gerekse 40.000 kisilik Srebrenica’daki Bosna
Miisliimanlarini niceliksel metot ile esasli olarak nitelemek miimkiin
degildir. Bu bakimdan Divan degerlendirmesini cografi ve niteliksel
metotlarin bir karigimi {izerine kurarak kendine bir ¢ikis yolu yaratmustir.
Mahkemenin gerekgesi basitce sOyle ilerlemektedir.!22 (1) Aslen hedef
alman kisim Srebrenica’daki Bosna Miisliimanlaridir zira 8.000 kisinin
katli zorunlu goclerle beraber degerlendirildiginde bu 8.000
Srebrenica’daki Bosna Miisliimanlar1 bakimindan niteliksel olarak
elzemdir ve onlarin yok edilmesi grubun tiimiine etki edecektir. (2)
Srebrenica’nin BM tarafindan giivenli bolge ilan edilmesi, bolgenin
‘Biiylik Sirbistan’ plan1 bakimindan 6nemi ve cografi konumu bir arada
degerlendirildiginde grubun biitiiniinden ayrilan bir 5neme sahip oldugu
sabit oldugundan, niceliksel olarak gorece kiigiik bir grup olsa da cografi
ve siyasi agidan “esasli” bir kisim teskil etmektedir.123

Bu gerekgelerden ikincisi, yani cografi metot, her ne kadar spekiilatif
ve politik temelli olsa da, anlasilabilir bir gerek¢elendirmedir. Ancak
niceliksel metodun uygulanma bi¢imi oldukg¢a sorunludur. Soyle ki
divan her ne kadar bu degerlendirmeyi esaslilik kosuluna dair
degerlendirmesi kapsaminda yapsa da, niceliksel metodun uygulanma
biciminin aslen esaslilik degerlendirmesi ile ilgisi yok denecek kadar
azdir. Mahkeme burada niteliksel metodu adeta bir paravan gibi
kullanarak grubun dogasina ve 6zel kastin muhtevasina dair kolektivist

121 Prosecutor v. Krsti¢ [2004] IT-98-33-A, Judgement, para.18.
122 Prosecutor v. Krsti¢ [2004] IT-98-33-A, Judgement, paras 19-21.
123 Ibid.
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gorise bir arka kapt agmis, hedef alinan kismin 8.000 kisi degil de
Srebrenica’daki Bosna Miisliimanlar1 oldugu argiimanini olay 6zelinde
hedef alinan 8.000 kisinin zorunlu goglerde goz oOniine alindiginda
grubun devami i¢in niteliksel dnemine vurgu yaparak mesru kilmaya
caligmistir. Ancak su ortadadir ki bu argiiman ancak “fiziksel veya
biyolojik yok etme kastina” dair goriis terk edilirse gecerli olacaktir ve
son tahlilde esaslilik degerlendirmesi ile iligkisi minimaldir. Su not
edilmelidir ki, bu degerlendirmeye dair tiim elestirilere ragmen UAD
Bosna — Sirbistan davasi kararinda bu gerekcelendirmeyi aynen
kullanmistir. Bu bakimdan UAD’nin Myanmar olayina nasil yaklasacagi
ziyadesi ile merak uyandirmaktadir.

4.3. Bireysel Olarak Tanimlanmis Sucun Devlete Isnadi Sorunu

UAD’nin kars1 karsiya kalmasi muhtemel son sorun ise bireysel sug
olarak tanimlanmisg olan soykirim sugunun devleteler tarafindan islenip
islenemeyecegi sorusudur. UAD Bosna — Sirbistan davasinda bu soruya
olumlu cevap vermistir ve Soykirim Sugunun bir devlet tarafindan
organlarn eliyle islenebilecegini belirtmistir.!24 Soru isareti olan husus
ise devletin 6zel kasta nasil sahip olabilecegidir. Giiniin sonunda tiizel
kisi olan devletin, gercek kisilere 6zgii oldugu diisiiniilen “kasten” fiilde
bulunma yetisi var midir? UAD’ye gore soykirim fiillerinin devletin
otoriteleri tarafindan, devletin hiyerarsik yapisi dahilinde sistematik bir
bicimde islenmesi ilgili kastin ve sugun devlet tarafindan islendiginin
tespiti i¢in yeterli olabilecegidir. Bu baglamda kast son tahlilde devletin
yonetici kademesinde olusmakta ve hiyerarsik yap1 yoluyla sistematik
bicimde uygulanmakta ve boylelikle bir noktada “devletin kast1” haline
gelmektedir. UAD ilgili davada Sirbistan bakimindan boyle bir durum
olugsmadigini, her ne kadar Srebrenica’da Soykirim sugu iglense de
bunun devlet tarafindan islenmedigini zira belirtilen sekilde bir kastin
devlet nezdinde olusmadigini tespit etmis. Sirbistan’in soykirim sugunun
faili olarak degil ve fakat dnleme ylikiimliiliigiinli yerine getirmeme
bakimindan sorumlu olduguna hiikmetmistir. 125

Durum her ne kadar boyle olsa da mahkemenin gerekgesi kanimizca
gerek felsefi gerekse devlet teorileri bakimindan sorunludur. Devletin
yonetici kadrosunun kast1 ile devletin “kastini” bir tutmak bilhassa

124 The Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro) [2007] ICJ Judgement para. 180-182 ve
383.

125 Ibid.
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demokratik devlet teorisine, devletin ayri tiizel kisiligi oldugunu
kabuliine ve sugun bireyselligi ilkesine ters diigsmektedir. Dahasi, her ne
kadar sosyal ontolojide devletin kasti olabilecegine dair teoriler
gelistirilse de,!26 devletin boyle bir insani 6zellige haiz olabilecegini
tartismasiz bir bicimde kabul edildigini iddia etmek zor goriinmektedir.
Bu bakimdan soykirim sugunun tanimi su anda oldugu gibi bireysel bir
sug olarak kaldik¢a devletin sugun faili olmasi kanimizca miimkiin ve
makul degildir. Devletler uluslararasi1 hukuktan dogan Onleme
yiikiimliiliigiinii ihlalden dolay1 sorumlu tutulabilirler ve fakat sugun faili
olamazlar. Bu baglamda Myanmar olayina dair UAD’nin nasil bir
degerlendirme yapacagi merakla beklenmektedir, zira Srebrenica’nin
aksine Rohingyalara kars1 yiiriitiilen harekatlar agikca devletin emir ve
komutas1 dogrultusunda yiiriitiilmektedir.

5. Sonug

On yillardan beri Myanmar’da ¢esitli zorluklarla yiizlesmek durumunda
kalan Rohingyali Miisliimanlarin haklarinin temin edilmesi ve daha fazla
zarara ugramamalar1 i¢in 11 Kasim 2019 tarihli Gambiya’nin
Myanmar’a kars1t UAD’de agmis oldugu dava uluslararasi kamuoyu
tarafindan yakindan takip edilmektedir. BM Genel Sekreteri Antonio
Guterres tarafindan en fazla zuliim goren halklardan biri olarak
nitelendirilen Rohingyalar, uzun yillardan bu yana yurtlar1 olan
Myanmar topraklarinda zuliim goérmektedir. 1960’1 yillara kadar
dayandirilabilecek bu baski ortami, 2000°1i yillardan itibaren ¢ok daha
vahim bir boyuta ulasmistir. Ozellikle 2016 ve 2017 yillarinda Myanmar
ordusu tarafindan Rohingyalilarin yagadiklar1 yerlere yonelik baglatilan
operasyonlarda bir¢ok insan hakkinin ihlal edildigi BM ve ¢esitli sivil
toplum orgiitlerinin raporlarinda ortaya konulmustur.

Myanmar’in Rohingyalilara karsi tutumunun artik gbéz ardi
edilemeyecek bir noktaya ulagsmasi ve Rohingyalar i¢in kosullarin
giderek agirlagmasi itibariyle bu siirecin durdurulmasina dair daha somut
adimlar atma geregi dogmustur. Bu ¢er¢cevede de muhtelif sahalarda
onemli girisimler baglatilmistir. Bu girisimlerin en somut ve giincel olan1
ise Gambiya’'nin UAD’de Myanmar’a kars1 yaptigi basvurudur.
Bagvuruda temel olarak Myanmar’in soykirim sucu isledigi, islemeye
devam ettigi ve bu suglarindan dolay1 sorumlu tutulmasi gerektigi iddia

126 Ornegin bkz. Tracy Isaacs, Moral Responsibility in Collective Context (Oxford University
Press, 2011) sy 37, 48.
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edilmektedir. Bu iddialar dogrultusunda Rohingyalarin haklarinin
korunmasinin garanti edilmesi, zararlarin karsilanmas1 talep
edilmektedir. Ayn1 zamanda dava siiresince de Rohingyalara yonelik
Myanmar’in mevcut tutumunun durdurulmasina yonelik olarak gegici
tedbir talebi s6z konusudur ve bu talep Ocak 2020 itibari ile mahkemece
kabul edilmistir.

UAD’ye yapilan bu bagvuru kapsaminda bir¢ok hukuki ihtilaf
olugsmaktadir ve olusmaya devam edecektir. Gambiya’nin basvuruda
bulunma ehliyeti, erga omnes yiikiimliiliikklerin muhtevas1 ve usul
hukuku bakimindan kapsami, gecici tedbirlerin uygulanmasi sorunu,
UAD’nin gegici tedbirlere dair ‘makul olma testi’ gibi hususlarin tiimii
simdiden tartisilmaktadir. Ancak bu makale hususiyetle mahkemenin
esasa dair, yani soykirim sugunun islenip islenmedigi ile alakali,
yapacagi degerlendirmede ortaya ¢ikabilecek sorunlara yogunlagmistir.
Bu bakimdan temel sorunlar islenen “soykirimsal” fiillerin gerekli 6zel
kast ile islenip islenmedigi ve eger islendi ise devletin sugun faili
olacagidir.

Bu sorunun ilk kismu ile alakali olarak makalenin temel argiimani sudur:
eger UAD soykirim kastina dair kagit iizerinde benimsedigi bireyci
yorumu takip eder, yani soykirim kastini “fiziksel ve biyolojik” yok etme
kastina indirgerse, ve gerek esaslilik kosulunu gerekse hedef alinan
kismin belirlenmesini bu bakis agisindan yaparsa, “tek makul ¢ikarim”
doktrini ¢ergevesinde maddi olgulardan soykirim kastini ¢ikarsamasi
zor olabilecektir. Ote yandan tipki Srebrenica olay1 dzelinde yaptig: gibi
esaslilik ilkesine ve kastin ¢ikarsanmasina dair genisletici yorumlari
soykirim kastina kolektivist bir yorum getirecek arka kapilar olarak
kullanmay1 seger ise, soykirim kastinin olayda tiim Rohingyali azinliga
kars1 olustugu sonucuna varmasi daha miimkiin goériinmektedir. Sorunun
ikinci kismina dair ise soykirimin bireysel bir su¢ olarak tanimlanmasi
ve devletlerin kastindan séz etmenin miimkiin gériinmemesi sebebi ile
menfi cevap ermek lazimdir. Bu bakimdan UAD’nin Bosna — Sirbistan
davasinda teoride kabul ettigi “devletin sugun faili olabilecegi”
goriisiinden geri adim atmas1 kanimizca yerinde olacaktir. Zira bu goriise
temel olan devletin yoneticilerinin kasti ile devletin kastin1 bir tutma
noktasina varan varsayim gerek modern devlet teorisi ile gerekse sugun
sahsiligi ilkesi ile ¢eligmektedir.
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Oz: Biiyiik Vatanseverlik Savasi, Sovyetler Birligi’'nin Ikinci Diinya
Savas1 swrasinda Nazi Almanyas1 ve miittefiklerine karsi verdigi
miicadele donemini ifade etmektedir. Bu donemde Sovyetler Birligi, Nazi
Almanya sina karsi ¢esitli propaganda faaliyetleri gergeklestirmistir.
Nazilerin savas sirasinda savas sugu isledigine yonelik soylemlerin
ortaya konulmast da bu propaganda faaliyetlerinden bir kismint
olusturmustur. Bu siirecte Sovyetler Birligi'nde hazirlanan c¢esitli
propaganda posterlerinde Alman ordularinin Sovyetler Birligi icerisinde
savag sucu igledigi iddia edilmistir Calisma kapsaminda Biiyiik
Vatanseverlik Savasi sirasinda Sovyetler Birligi’nde hazirlanan
propaganda posterlerinde Nazi Almanya sinin savas sucu baglaminda
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hangi yazili ve gorsel gostergeler tizerinden sunuldugunun ve Sovyetler
Birligi 'nin savas sugu propagandast tizerinden Sovyetler Birligi halkina
hangi mesajlart vermeye ¢alisiginin ortaya konulmasi amaglanmustir.
Bu amacla ¢calismada 6rneklem olarak belirlenen propaganda posterleri
ABD’li dilbilimci Charles Sanders Peirce’in gostergebilim kavramlar
is1ginda savag sucu boyutunda analiz edilmistir. Elde edilen bulgularda
propaganda posterleri iizerinden Nazi Almanya sinin sivillere zulmeden
ve onlart katleden katillerin iilkesi olarak sunuldugu ortaya konulmustur.
Bu sekilde Sovyetler Birligi 'nin savag sugu propagandast iizerinden Nazi
Almanya sina karsi Sovyetler Birligi halklarini topyekiin bir miicadeleye
cagirdigr sonucuna ulastimigtir.

Anahtar Kelimeler: Biiyiik Vatanseverlik Savasi, Savas Sugu, Nazi
Almanya 51, Propaganda, Sovyetler Birligi, Sug

THE PRESENTATION OF THE NAZI GERMANY IN THE
SOVIET UNION PROPAGANDA IN THE CONTEXT OF THE
WAR CRIME IN GREAT PATRIOTIC WAR

Abstract: The Great Patriotic War refers to the period of the Soviet
Union's struggle against Nazi Germany and its allies during the Second
World War. In this period, the Soviet Union conducted various
propaganda activities against Nazi Germany. The discourses that the
Nazis committed war crimes during the war is a part of these
propaganda activities. In this process, it was claimed in various
propaganda posters prepared in the Soviet Union that the German
armies committed war crimes in the Soviet Union. Within the scope of
the study, the written and visual indicators of the war crimes committed
by the Nazi Germany used in the propaganda posters by the Soviet
Union during the Great Patriotic War were investigated. In this context,
it was aimed to reveal what messages were given to the people of the
Soviet Union. For this purpose, propaganda posters determined as
samples in the study were analysed in terms of war crimes, based on the
semiotics concepts of the US linguist Charles Sanders Peirce. Within the
framework of the findings, it was revealed that Nazi Germany through
propaganda posters was presented as the country of murderers, which
persecuted and murdered civilians. In this context, it was concluded that
the Soviet Union called the peoples of the Soviet Union to a total
struggle against Nazi Germany through war crime propaganda.

Keywords: Great Patriotic War, War Crime, Nazi Germany,
Propaganda, Soviet Union, Crime
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Giris

Sovyetler Birligi, ikinci Diinya Savasi’ndan kisa bir siire 6nce 23
Agustos 1939 tarihinde Nazi Almanya’siyla Alman-Sovyet Saldirmazlik
Pakti’n1 (bir diger adiyla Molotov-Ribbentrop Pakti) imzalamistir.
Anlagmadan sonra Polonya, Nazi Almanya’st ve Sovyetler Birligi
tarafindan isgal edilmistir. Nazi Almanya’sinin Polonya’y: isgali,
Ingiltere ve Fransa’nin Nazi Almanya’sina savas ilan etmesine ve Ikinci
Diinya Savasi’nin baglamasina yol agmistir. Bu siirecte Sovyetler Birligi,
savasta tarafsiz kalmayi tercih etmis, diger yandan Finlandiya’yla Kis
Savasi’na girismis, ayrica Baltik iilkeleri Estonya, Letonya ve
Litvanya’yi iggal etmistir. Buna karsilik 22 Haziran 1941 tarihinde
Sovyetler Birligi, Nazi Almanya’ nin isgaline maruz kalmis ve ikinci
Diinya Savasi’na dahil olmustur. Bu asamada Sovyetler Birligi topyekiin
bir seferberlik baslatarak, Nazi Almanya’sina karsi miicadeleye
girigmigtir. Savas sirasinda Sovyetler Birligi propagandasi, Nazi
Almanya’sina karst Sovyetler Birligi halkini harekete gecirebilmek i¢in
cesitli sdylemlere yonelmistir. Bunlardan biri de Nazi Almanya’sinin
savasg sucu islediginin ileri siiriilmesidir. Sovyetler Birligi propagandasi
Nazi Almanya’sinin savas sucu isledigini ileri siirerek, Sovyetler
Birligi’nde Nazi Almanya’sina karsi olumsuz alginin giiclenmesine
caligmistr.

Savas suglarini konu alan gesitli akademik ¢alismalar yapilmistir. Bu
calismalarda: Levy, savag sucu yargilamalarinin hukuku ve usuliinii;!
Wald, wuluslararast mahkemeler tarafindan savag suclarinin
cezalandirilmasini;2 Bloxham, Almanya’da Ingiliz savas suglarmin
yargilama politikasini;3 Ratner, Belcika’nin savas suglar statiisiinii;*
Gordy, savasg suglari, organize suglar ve kamu kurumlarina giiveni;s Kerr,
eski Yugoslavya Uluslararas1 Ceza Mahkemesi ve Bosna’daki savas
suclariin siyasetini;é Nils, savas ve savas suglar1 baglaminda onarici ve

1 Albert G. Levy, “The Law and Procedure of War Crime Trials,” The American Political Science
Review 37, no. 6 (1943): 1052-1081.

2 Patricia M. Wald, “Punishment of War Crimes by International Tribunals,” Social Research:
An International Quarterly 69, no. 4 (2002): 1125-1140.

3 Donald Bloxham, “British War Crimes Trial Policy in Germany, 1945-1957: Implementation
and Collapse,” Journal of British Studies 42, no. 1 (2003): 91-118.

4 Steven R. Ratner, “Belgium’s War Crimes Statute: A Postmortem,” The American Journal of
International Law 97, no. 4 (2003): 888-897.

5 Eric Gordy, “Serbia after Djindjic: War Crimes, Organized Crime, and Trust in Public
Institutions,” Problems of Post-Communism 51, no. 3 (2004): 10-17.

6  Rachel Kerr, “The Road from Dayton to Brussels? The International Criminal Tribunal for the
Former Yugoslavia and the Politics of War Crimes in Bosnia,” European Security 14, no. 3
(2005): 319-337.
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cezalandiric1 adaleti;” Zgonjanin, silahli ¢atisma zamanlarinda
kiitiiphanelerin ve arsivlerin yok edilmesine iliskin savas suc¢larinin
kovusturulmasini;# Hagan ve Ivkovi¢, savas suclari, demokrasi ve
hukukun dstiinliigiinii;® Johansen, ABD’nin Uluslararas1 Ceza
Mahkemesi’ne yonelik politikasinin soykirim, savas suglar1 ve insanliga
karst suglarin 6nlenmesine etkisini;!® Segesser, Balkan Savaslar1 ve
Birinci Diinya Savasi sirasinda savas suglarinin cezalandirilmasi lizerine
uluslararas: tartismayi;!! Jodoin, bir savas sugu olarak terdrizmi;!2
Segesser, Birinci Diinya Savasi sirasinda ve sonrasinda harp esirleri,
tehcir ve miiltecilere kars1 islenen savas suglarinin cezasini;!3 Tumber,
gazeteciler, savas suglar1 ve uluslararasi adaleti;'4 Henry, savas zamant
cinsel siddet magdurlari i¢in uluslararasi savas sucu davalarinin sinirlar
ve potansiyelini;!5 Alamgir ve D’Costa, savas suglari ve siyasi suglari;!6
Golcevski vd., catigsma sonrasi Sirbistan’da medyanin savas suglarini
gercevelemesini!7 ele almistir.

Savas suglarini inceleyen akademik ¢alismalarda gesitli tlkelerdeki
savas suglar ele alinmistir. Bu calismalar igerisinde; Ginsburgs, Ikinci
Diinya Savasi sirasinda Rus cephesinde savas kanunlari ve savag

7  Christie Nils, “Restorative and Retributive Justice in the Context of War and War Crimes,”
Temida 8, no. 4 (2005): 27-32.

8  Sanja Zgonjanin, “The Prosecution of War Crimes for the Destruction of Libraries and Archives
during Times of Armed Conflict,” Libraries & Culture 40, no. 2 (2005): 128-144.

9 John Hagan ve Sanja Kutnjak Ivkovi¢, “War Crimes, Democracy, and the Rule of Law in
Belgrade, the Former Yugoslavia, and Beyond,” The Annals of the American Academy of
Political and Social Science 605, no. 1 (2006): 129-151.

10 Robert C. Johansen, “The Impact of US Policy toward the International Criminal Court on the
Prevention of Genocide, War Crimes, and Crimes against Humanity,” Human Rights Quarterly
28, no. 2 (2006): 301-331.

11 Daniel Marc Segesser, “The International Debate on the Punishment of War Crimes during the
Balkan Wars and the First World War,” Peace & Change 31, no. 4 (2006): 533-554.

12 Sébastien Jodoin, “Terrorism as a War Crime,” International Criminal Law Review 7, no. 1
(2007): 77-115.

13 Daniel Marc Segesser, “The Punishment of War Crimes Committed against Prisoners of War,
Deportees and Refugees during and after the First World War,” Immigrants & Minorities 26,
no. 1-2 (2008): 134-156.

14 Howard Tumber, “Journalists, War Crimes and International Justice,” Media, War & Conflict
1, no. 3 (2008): 261-269.

15 Nicola Henry, “Witness to Rape: The Limits and Potential of International War Crimes Trials
for Victims of Wartime Sexual Violence,” International Journal of Transitional Justice 3, no. 1
(2009): 114-134.

16 Jalal Alamgir ve Bina D’Costa, “The 1971 Genocide: War Crimes and Political Crimes,”
Economic and Political Weekly 46, no. 13 (2011): 38-41.

17 Nenad Gol¢evski, Johannes von Engelhardt ve Hajo G. Boomgaarden, “Facing the Past: Media
Framing of War Crimes in Post-Conflict Serbia,” Media, War & Conflict 6, no. 2, (2013): 117-
133.
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suglarini; '8 Meron, Yugoslavya’daki savas suclart davalarmi;!® Donagan,
Ingiliz I¢ Savasi’nda savas sugunu;2® Meron, Yugoslavya’da savas
suglarini;2! Pankhurst, Etiyopya’daki italyan fasist savas suglarini;22
Marong ve Jalloh, Liberya’daki savas suc¢lar1 davalarini;23 Abrahams,
Kosova’da savas suglarini;24 Maga, Japon savas suglart mahkemelerini;2s
Focardi ve Klinkhammer, 1talya’n1n savas suclar1 sorununu;2¢ Labanca,
Italyan kolonilerinde somiirge yonetimi, somiirge baskis1 ve savas
suglarini;2? Santarelli, isgal altindaki Yunanistan’da Italyan savas
suclarini;28 Clark, Bosna’da savas suclarini;2® Shah, Pakistan’daki silahli
catigjmada savas suglarini;3® Mullins, 2008 Giircistan-Rusya
catismasinda savas suglarini;3! Russell, Vietnam’daki savas suglarini;32
D’Costa, Giiney Asya’daki savas suclarini;3? Tanaka, ikinci Diinya
Savagi’nda Japon savas su¢larini34 incelemistir.

18 George Ginsburgs, “Laws of War and War Crimes on the Russian Front during World War II:
The Soviet View,” Soviet Studies 11, no. 3 (1960): 253-285.

19 Theodor Meron, “The Case for War Crimes Trials in Yugoslavia,” Foreign Affairs 72, no. 3
(1993): 122-135.

20 Barbara Donagan, “Atrocity, War Crime, and Treason in the English Civil War,” The American
Historical Review 99, no. 4 (1994): 1137-1166.

21 Theodor Meron, “War Crimes in Yugoslavia and the Development of International Law,”
American Journal of International Law 88, no. 1 (1994): 78-87.

22 Richard Pankhurst, “Italian Fascist War Crimes in Ethiopia: A History of Their Discussion,
from the League of Nations to the United Nations (1936-1949),” Northeast African Studies 6,
no. 1/2 (1999): 83-140.

23 Alhagi Marong ve Chernor Jalloh, “Ending Impunity: the Case for War Crimes Trials in
Liberia,” African Journal of Legal Studies 1, no. 2 (2005): 53-80.

24 Fred. Abrahams, Under Orders: War Crimes in Kosovo (The United States: Human Rights
Watch, 2001),

25 Timothy P. Maga, Judgment at Tokyo: the Japanese War Crimes Trials. (The United States:
University Press of Kentucky, 2001).

26 Filippo Focardi ve Lutz Klinkhammer, “The Question of Fascist Italy’s War Crimes: the
Construction of a Self-Acquitting Myth (1943-1948),” Journal of Modern Italian Studies 9, no.
3 (2004): 330-348.

27 Nicola Labanca, “Colonial Rule, Colonial Repression and War Crimes in the Italian Colonies,”
Journal of Modern Italian Studies 9, no. 3 (2004): 300-313.

28 Lidia Santarelli, “Muted Violence: Italian War Crimes in Occupied Greece,” Journal of Modern
Italian Studies 9, no. 3 (2004): 280-299.

29 Janine Natalya Clark, “Genocide, War Crimes and the Conflict in Bosnia: Understanding the
Perpetrators,” Journal of Genocide Research 11, no. 4 (2009): 421-445.

30 Niaz A. Shah, “War Crimes in the Armed Conflict in Pakistan,” Studies in Conflict & Terrorism
33, no. 4 (2010): 283-306.

31 Christopher W. Mullins, “War Crimes in the 2008 Georgia—Russia Conflict,” The British
Journal of Criminology 51, no. 6, (2011): 918-936.

32 Bertrand Russell, War Crimes in Vietnam. (The United States: NYU Press, 2011).

33 Bina D’Costa, Nationbuilding, Gender and War Crimes in South Asia. (The United Kingdom:
Routledge, 2012).

34 Yuki Tanaka, Hidden Horrors: Japanese War Crimes in World War II. (The United States:
Rowman & Littlefield, 2017).
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Nazi Almanya’si 6zelinde de savas suglarini konu alan ¢esitli akademik
caligmalar yapilmigtir. Bu g¢alismalar igerisinde de; Nemes,
Avustralya’da Nazi savag suglularinin cezalandirilmasini;3s Kochavi,
Nazi Almanyasi’nin Mihver vatandaslarina karsi isledigi suglara
tepkiyi;3 Rivello, Italya’da Nazi kuvvetleri tarafindan islenen savas
suglarinin kovusturulmasini;3? Sorokina, Sovyetler Birligi’nde Nazi
suglarinin sorusturulmasini;38 Salter, Nazi savas sug¢lar1 ve ABD
istihbaratini;3 Jockusch, Miittefiklerin isgal altindaki Almanya’daki
Nazi savas sugu davalarina Yahudilerin tepkilerini;40 Zillmer vd., Nazi
savas suclularina psikolojik sorusturmayi;4! Rosenbaum, Nazi savas
suglularinin yargilanmasini#? incelemistir.

Calismada Sovyetler Birligi’nin Nazi Almanya’sina kars1 gerceklestirilen
savas sucu propagandasina 11k tutulmasi amaglanmistir. Bu agamada
“Sovyetler Birligi propagandasinda Nazi Almanya’si ve savas suglari
arasinda nasil bir iligkisellik meydana getirilmektedir?”’ sorusu ¢alismanin
temel problemini olugturmaktadir. Bu amagla ¢alismada Sovyetler Birligi
tarafindan savas suglart boyutunda Nazi Almanya’sin1 konu alan
propaganda posterleri nitel arastirma yontemleri icerisinde yer alan
gostergebilim yontemi kullanilarak analiz edilmistir. Caligma kapsaminda
gergeklestirilen analizler sonucunda asagida yer alan sorulara yanit
aranmaya c¢aligilmistir:

- Sovyetler Birligi propagandasinda Nazi Almanya’st hangi gorsel
ve yazili gostergeler lizerinden sunulmaktadir?

35 Irene Nemes, “Punishing Nazi War Criminals in Australia: Issues of Law and Morality,”
Current Issues in Criminal Justice 4, no. 2 (1992): 141-156.

36 Arieh J. Kochavi, “The Response to Nazi Germany’s Crimes against Axis Nationals: The
American and British Positions,” Diplomacy and Statecraft 5, no. 2 (1994): 334-357.

37 Pier Paolo Rivello, “The Prosecution of War Crimes Committed by Nazi Forces in Italy,”
Journal of International Criminal Justice 3, no. 2 (2005): 422-433.

38 Marina A. Sorokina, “People and Procedures: Toward a History of the Investigation of Nazi
Crimes in the USSR,” Kritika: Explorations in Russian and Eurasian History 6, no. 4 (2005):
797-831.

39 Michael Salter, Nazi War Crimes, US Intelligence and Selective Prosecution at Nuremberg:
Controversies Regarding the Role of the Office of Strategic Services. (The United Kingdom:
Routledge, 2007).

40 Laura Jockusch, “Justice at Nuremberg? Jewish Responses to Nazi War-Crime Trials in Allied-
Occupied Germany,” Jewish Social Studies: History, Culture, Society 19, no. 1, (2012):
107-147.

41 Eric A. Zillmer, Molly Harrower, Barry A. Ritzler and Robert P. Archer, The Quest for the
Nazi Personality: A Psychological Investigation of Nazi War Criminals. (The United States:
Routledge, 2013).

42 Alan S. Rosenbaum, Prosecuting Nazi War Criminals. (The United States: Routledge, 2019).
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- Sovyetler Birligi propagandasinda hangi savas suglariyla Nazi
Almanya’si iligkilendirilmektedir?

- Sovyetler Birligi propagandasinda iddia edilen Nazi
Almanya’siin savas suclari {izerinden Sovyetler Birligi halkina
hangi mesajlar verilmektedir?

Calismada elde edilen bulgular, Ikinci Diinya Savasi’nda Sovyetler
Birligi’nin Nazi Almanya’sina kars1 propagandasina 11k tutmasi, savas
suclar1 ve propaganda arasindaki iliskiyi yansitmasi ve kitlelerin
harekete gegirilmesinde savas suglar1 propagandasinin roliinii agiklamasi
bakimindan 6nem tagimaktadir. Bu agidan ¢alismanin savas suglari ve
propaganda lizerine iletigim, tarih, siyaset bilimi ve uluslararasi iliskiler
alaninda incelemede bulunan aragtirmacilar i¢in 6nemli bir kaynak teskil
edecegi diistintilmektedir.

Savas Sucunun Propaganda Boyutu

Savas sugu, savas yasalarinin ihlal edilerek, kisi veya kisilerin cezai
yaptirima maruz kalmasim ifade etmektedir. Savas suglari igerisinde
yagma, tecaviiz, iskence ve katliam gibi ¢esitli suglar yer almaktadir.
Ikinci Diinya Savasi’ndan sonra savas suglarinin yargilanmasi énemli
bir konu haline gelmis, savas sugu isleyenler c¢esitli sekillerde
cezalandirilmistir. Ornegin 1945 ve 1949 yillari arasinda, Amerikall,
Ingiliz, Fransiz ve Sovyet savcilari, toplu olarak “Niirnberg Davalar1”
olarak adlandirilan davada, yaklagik 207 Naziyi savas suglar1 ve
insanliga kars1 suclarla suclamis ve yargilamistir.43 Ulkeler, savas
donemlerinde savas suglarini diisman tilkelere karsi propaganda amagli
kullanabilmektedir. Bu asamada diisman iilkeye kars1 girisilen savas
sucu propagandasinda, diisman iilkenin ¢esitli savas suclari
gergeklestirdigi ileri siiriilebilmekte, bu sekilde kamuoyunda diisman
iilkeye kars1 nefret olusturulabilmektedir. Olusturulan nefret sdylemiyle
kitleler nezdinde savagin mesrulastirilmasina ya da kitlelerin savas
cabalarina desteginin artirilmasina calisilabilmektedir. Savas sugu
propagandasinda, gazetelerde diisman iilkenin sivilleri katlettigine
yonelik haberler yayinlanabilmekte, radyo ve televizyondan savas
sucuna tanik olan kisiler konusturulabilmekte ya da posterlerde diisman
iilkenin isledigi iddia edilen savas suglar1 resmedilebilmektedir. Tiim bu

43 Hilary Earl, “Prosecuting Genocide Before the Genocide Convention: Raphael Lemkin and
the Nuremberg Trials, 1945-1949,” Journal of Genocide Research 15, no. 3, (2013): 317.

81

International Crimes and History, 2021, Issue: 22



82

Mustafa KARACA - Caner CAKI - Abdiilhakim Bahadir DARI

slirecte savas sugu propagandasi, iilkelerin savasg siiresince kamuoyunu
etki altina alma hedeflerine hizmet edebilmektedir.

Birinci Diinya Savas1 sirasinda savas sugu propagandasi, Ingiliz
propagandasi tarafindan Almanya’ya karsi etkili bir sekilde
kullanilmigtir. Ingiliz propagandasi, Almanya’'nin Belgika’y1 isgali
sirasinda savas sucu isledigine iliskin sdylemlere yonelmistir.44 ikinci
Diinya Savasi’nda sivillere karsi savas sugu islendigine yonelik cesitli
propaganda faaliyetleri gerceklestirilerek, kitleleri istenilen ydnde
harekete gecirmek i¢in savas sucu propagandasindan yararlanilmistir.
Ornegin ABD propagandasinda Japonya’nin sivilleri katlettigine yonelik
korku olusturularak, ABD halkinin savas ¢abalarina destek vermesine
caligilmigtir.45 Soguk Savas doneminde Cin, savas sucu propagandasini
farkli bir boyuta tagimistir. Kore Savasi sirasinda, Cinli yetkililer Kore
ve Cin’deki s6zde Amerikan mikrop saldirilarina karsi sansasyonel bir
propaganda kampanyasi baglatmigtir. Cin hiikiimeti, savasa yonelik
istegi artirmak icin goklerden yagan Amerikan bocekleri ve
hastaliklarin tuhaf hayaleti hakkinda popiiler endiseleri koriiklemeye
calismistir. Yetkililer, halkin feryadindan hizla yararlanmis ve onlart
devletin amaglar1 dogrultusunda harekete gecirmistir.4¢ Irak’in 1990
yilinda Irak’in Kuveyt’i isgali sirasinda da savas sugu propagandasi
etkili bir sekilde kullanilmistir. Nayirah Taniklig1 olarak bilinen olayda
ABD Kongresi insan Haklar1 Komisyonu dniinde Kuveytli bir kiz, Irakl
askerlerin Kuveyt’te bir hastanede bebekleri kuvézden ¢ikarip
Oldiirdiigiine yonelik agiklamada bulunmustur. Aylar sonra, New York
Times’ta yayimlanan bir makale ve ardindan “60 Dakika” ve “20-20”
televizyon programlarindaki hikayeler, Nayirah’in Kuveyt’in ABD
biiytikelgisinin kiz1 oldugunu ortaya ¢ikarmistir.4’ Buna karsilik ABD,
Irak’a karsi savasa girmis ve Irak giiclerini Kuveyt’ten c¢ekilmeye
zorlamistir.

44 S. Garthve Jowett ve Victoria O’Donnell, Propaganda & Persuasion (The United States: Sage,
2014), 217.

45 Serkan Kizilc1 ve Tamer Kavuran, “Ikinci Diinya Savasi’nda Japonya Karsitt ABD Propaganda
Posterlerinin Korku Cekiciligi Baglaminda Incelenmesi,” Anadolu Akademi Sosyal Bilimler
Dergisi 1, no. 3, (2019): 75.

46 Andrew Kuech, “Cultivating, Cleansing, and Performing the American Germ Invasion: The
Anatomy of a Chinese Korean War Propaganda Campaign,” Modern China 46, no. 6, (2020):
612.

47 James E. Grunig, “Public Relations and International Affairs: Effects, Ethics and
Responsibility,” Journal of International Affairs 47, no. 1, (1993): 137.
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Sovyetler Birligi’nin Savas Sucu Baglaminda Nazi Almanya’sina
Kars:1 Propagandasi

Sovyetler Birligi, Nazi Almanya’simin 22 Haziran 1941 tarihinde giristigi
Barbarossa Harekati’ndan sonra Nazi Almanya’sina karsi topyekin bir
seferberlik baslatmigtir. Sovyetler Birligi propagandasi, donemin 6nde
gelen kitle iletisim araglarindan yararlanarak Nazi Almanya’sina karsi
faaliyetlere yonelmistir. Bu propaganda faaliyetlerinden bir kisminda
Sovyetler Birligi mizahi 6geler kullanarak, Hitler’i giiliing bir sekilde
kitlelere sunmustur. Bu sekilde Nazi propagandasinda insa edilen
Hitler’in kisilik kiiltiiniin etkisi kirilarak, Hitler, Sovyetler Birligi
toplumunda itibarsizlagtirilmaya c¢alisilmistir. Diger yandan Sovyetler
Birligi propagandas1 Sovyetler Birligi’ni isgal eden Alman ordularini
sivilleri katleden bir ordu seklinde kitlelere sunmustur. Daha da ileri
gidilerek Alman ordusu, korkutucu canavarlar seklinde propaganda
posterlerinde resmedilmistir. Sovyetler Birligi propagandasinda Alman
ordusunun isgal edilen Sovyetler Birligi topraklarinda sivilleri katlettigi
belirtilerek, savas sugu isledigi ileri siiriilmiistiir. Nazi propagandasi ise
Sovyetler Birligi’nin savas sugu propagandasina karsilik olarak Stalin’in
liderligindeki Sovyetler Birligi’nin savas sugu isledigini savunmustur.
Bu asamada Nazi propagandasi, Katyn Katliami’n1 Sovyetler Birligi’ne
kars1 etkili bir propaganda araci olarak kullanmistir. Katyn Katliama,
Ikinci Diinya Savast yillarinda Sovyetler Birligi tarafindan binlerce
Polonyal1 asker ve sivilin 6ldiirilmesi olayidir. 5 Mart 1940 tarihinde
Sovyet Komiinist Partisi’nin dnde gelen komitesi olan Politbiiro, Stalin
tarafindan birkag¢ giin 6nce alinan ve yaklagik 15.000 Polonyali savas
esirinin infaz edilmesi kararini resmen onaylamistir.43

Sovyetler Birligi propagandasinda kamuoyunda dogrudan Nazi
Almanya’sina karst nefret olusturulmaya calisilmig, bu asamada
medyada Alman ordusu sivilleri katlederek savas sugu isleyen bir ordu
olarak kitlelere sunulmustur. Bu sekilde Kizil Ordu askerlerinin Alman
ordusuna teslim olmasinin Oniine gecilmeye calisilmigtir. Sovyetler
Birligi’nin savag sugu propagandasinda Hitler ve Fagizm* ideolojisi 6n
plana g¢ikarilmig, Alman ordusunun Hitler’in emriyle Fagizm

48 George Sanford, “The Katyn Massacre and Polish-Soviet Relations, 1941-43,” Journal of
Contemporary History 41, no. 1, (2006): 95.

*  Fagizm ideolojisi, Benito Mussolini liderliginde talya’da egemen olan bir ideolojidir. Nazi
Almanya’sinda ise Nasyonal Sosyalizm (Nazizm) ideolojisi egemen olmustur. Buna ragmen
Sovyetler Birligi propagandasinda Nazi Almanya’sina kars1 gergeklestirilen propagandada
Fasizm soylemi kullanilmistir.
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ideolojisinin etkini arttirmak i¢in savastigr mesaj1 verilmistir. Boylece
savas sucu propagandasi iizerinden hem Hitler yonetimine hem de
Fagizm 1ideolojisine yonelik olumsuz alginin giiclendirilmesine
calisilmistir. 1943 yilinda Nazi Almanya’sinin Sovyetler Birligi’ne kars1
agir yenilgi almaya baslamasindan sonra Sovyetler Birligi, Nazi
Almanya’sina karsi iddia edilen savas suglariyla Sovyetler Birligi
halkinda intikam duygusu olusturmaya yonelmistir. Bu sekilde Sovyetler
Birligi, Kizil Ordu’nun Berlin’e kadar ilerlemesini tesvik etmeye
calismustir. Ikinci Diinya Savasi’ndan sonra da Sovyetler Birligi’nin
Nazi Almanya’sina kars1 savas propagandasi stirmiistiir. 1950 yapimi1
Berlin’in Diigiisii adli Sovyetler Birligi’nin propaganda filminde Nazi
Almanya’sinin savas sugu igledigine yonelik sahnelere yer verilmistir.
Diger yandan savastan sonra Sovyetler Birligi, Katyn Katliam’in1 kabul
etmemis, katliamin Nazi Almanya’s1 tarafindan gergeklestirildigine
yonelik propagandaya girigsmistir. Sovyetler Birligi, Nazilerin savas
sugunu konu alan sdylemlerini Soguk Savas déneminde Israil karsit:
propagandada kullanmistir.4® Bu asamada Sovyetler Birligi
propagandasi, Israil’i Nazi Almanya’s1 gibi savas sucu islemekle
suclamustir.

Yontem

Calisma kapsaminda propaganda posterleri, Sergo Grigorian’in
koleksiyonunda yer alan Sovyetler Birligi’nin 317 Biiyiik Vatanseverlik
Savagi sirasinda kullanilan propaganda posterleri igerisinden
secilmistir.50 Amacli 6rneklem metodu kullanilarak 316 propaganda
posteri ig¢erisinden Nazi Almanya’sinin savas sucu isledigine yonelik
alg1 olugsmasina yol agan 9 propaganda posteri ¢alismanin 6rneklemi
olarak belirlenmistir. Caligmada posterler {izerinden verilmek istenen
acik ve gizli mesajlarin kapsamli olarak agiklanabilmesi i¢in posterler,
ABD’li dilbilimci Charles Sanders Peirce’in gostergebilim kavramlari
1518inda analiz edilmistir. Gostergebilim alaninda ¢esitli modeller
bulunmaktadir.5! Buna karsilik Peirce ve Isvigreli dilbilimci Ferdinand
de Saussure gostergebilim alanindaki ilk ¢aligmalan gerceklestirmistir.

49 Sadik Caliskan, “Soguk Savas Doneminde Sovyetler Birligi’nin Israil Karsit1 Séylemlerinin
Propaganda Posterlerindeki Sunumu,” Sel¢uk Iletigim 13, no. 2, (2020): 705.

50 Redavantgarde, “Biiyiik Vatanseverlik Savas1 Konulu Propaganda Posteri,” erigsim 22 Haziran
2021, http://redavantgarde.com/collection/show-collection/?themeld=8.

51 Mechmet Sezai Tiirk, Ozkan Avci, Tugba Baytimur, “Cin Halk Cumhuriyeti’nde Sovyet
Revizyonizmi’ne Kars1 Kitaplarin Propaganda Amagh Kullanimi,” Tiirk Kiitiiphaneciligi 35,
no. 2, (2021): 165.
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Peirce, kavramin anlamlandirilma siirecinde nesne, gosterge ve
yorumlayiciya vurgu yapmaktadir. Peirce nesnelerin belirli gostergeler
tizerinden temsil edildigini belirtmektedir. Bu gostergelerin de insanlarin
zihinlerinde farkli sekillerde olusabildigini aktarmaktadir. Peirce,
gostergeleri ise goriintiisel gosterge, belirtisel gosterge ve simge olarak
ii¢ temelde ele almaktadir. Goriintiisel gosterge, gostergelerin dogrudan
insanlarin zihinlerinde meydana gelen anlamlarini ifade etmektedir.52
Gorlintiisel gostergede gosterge temsil ettigi kavramla benzerlik
tasimaktadir. Belirtisel gosterge ise bir durumun varliginin baska bir
durumun varligiyla agiklanmasini ifade etmektedir. Diger bir deyisle bir
gosterge veya bir olay iizerinden bagka bir géstergenin veya olayin
varlig1 ortaya ¢ikmaktadir. Son olarak simge ise kavramla aralarinda
herhangi bir benzerlik olmayan gdstergenin kavrami temsil etmesini
ifade etmektedir. Bu asamada insanlar arasi uzlasi sonucunda belirli bir
simgenin hangi kavrami temsil ettigi anlasilmaktadir.

Bulgular ve Analiz

Calismanin bu kisminda zuliim, kurtarma, Fasizm, bebek Kkatili, esaret,
Alman, yenilgi, hesaplasma ve yargilama konulu dokuz propaganda
posteri gostergebilimsel agidan analiz edilmistir.

Zuliim Konulu Propaganda Posteri

Zulim konulu propaganda posteri, 1941 yilinda Kobelev Vasily
Alekseevich (1895-1946) tarafindan hazirlanmistir. Posterin altinda
Fagsist tutsaklik, zuliim, eziyet ve igkencedir (DammcTCKuii TUIEH - 3TO
3BEpCTBA, MyUeHHUs U MBITKHM) yazist bulunmaktadir. Gorlintiisel gosterge
acisindan incelendiginde posterde, Alman askerleri ve bir Kizil Ordu
askerinin resmedildigi goriilmektedir. Posterdeki gorsel kodlardan Kizil
Ordu askerinin, Alman askerleri tarafindan esir alindig1 anlagilmaktadir.
Posterdeki Kizil Ordu askerinin kan igerisinde oldugu goriilmektedir.
Posterin sol istiinden de bir urgan sarkmaktadir. Posterde Alman
askerlerinin bazilar1 bir yeri kazmaktadir. Posterin fonunda kirmizi ve
siyah renklere yer verilmektedir.

52 Mehmet Rifat,Agtk.lamalt Goéstergebilim Sozliigii: Kavramlar, Yontemler, Kuramcilar, Okullar
(Istanbul: Tiirkiye Is Bankas: Kiiltiir Yayinlari, 2013), 96.
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Resim 1. Zuliim Konulu Propaganda Posteri>3

Belirtisel gosterge boyutunda ele alindiginda posterde urgan iizerinden
Alman askerlerin, savas sirasinda ele gegirdigi Kizil Ordu askerlerini
infaz ettigi mesaj1 verilmektedir. Bu asamada Kizil Ordu askerinin
istiindeki kan, Alman askerleri tarafindan siddete maruz kaldigina
yonelik sinekdos olarak kullanilmaktadir. Posterdeki askerlerin
tiniformalarindan  askerlerin hangi iilkenin askerleri oldugu
anlasilmaktadir. Posterdeki Alman askerleri, Sovyetler Birligi’ni isgal
eden Alman ordusunun, Kizil Ordu askeri ise Nazi Almanya’sinin
Sovyetler Birligi’ni iggali sirasinda Alman ordusuna esir diigen Kizil
Ordu askerlerinin metonimi olarak kullanilmaktadir. Propaganda posteri
tizerinden Alman askerlerinin, esir aldiklar1 savas eserlerine koti
muamelede bulundugu ve infaz ettigine yonelik diisiince olugmaktadir.
Posterde urgan dliimii, kan ise siddeti simgelemektedir. Urgan, esir Kizil
Ordu askerlerinin Alman askerleri tarafindan 6ldiirtildiigi diisiincesinin

53 Redavantgarde, “Zuliim Konulu Propaganda Posteri,” erisim 22 Haziran 2021.
http://redavantgarde.com/en/collection/show-collection/1226-fascism-imprisonment—-it-is-
brutality-sufferings-and-torture-.html?themeld=8.
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sinekdosu olarak kullanilmaktadir. Posterin fonundaki siyah ve kirmizi
renk ise savasin Sovyetler Birligi halki iizerindeki olumsuzluklarini
yansitmaktadir. Diger yandan posterdeki yazili gostergelerde Alman
ordusundan, fagistler olarak bahsedilmekte, bu sekilde Komiinizm
ideolojisiyle Nazizm ideolojisi arasinda karsilastirma yapilmaktadir.
Poster iizerinden Sovyetler Birligi propagandasi, Kizil Ordu askerlerinin
Alman ordusuna esir olmalar1 durumunda eziyete maruz
kalabileceklerine ve infaz edilebileceklerine yonelik mesaj vermektedir.
Bu sekilde Sovyetler Birligi propagandasi, Kizil Ordu askerlerinin
Alman ordusuna karsi kararli bir sekilde direnisi stirdiirmesini
amaclamaktadir. Posterde Kizil Ordu askerlerinin Alman ordularina
kars1 harekete gecirilmesinde korku duygusu 6n plana ¢ikarilmaktadir.

Kurtarma Konulu Propaganda Posteri

Kurtarma konulu propaganda posteri, 1942 yilinda Kukryniksy
(Kykpeiaukcest) seklinde ortak takma ada sahip Mikhail Kupriyanov
(1903-1991), Porfiri Krylov (1902-1990) ve Nikolai Sokolov (1903-
2000) tarafindan hazirlanmistir. Posterinde sag iistiinde “Kurtarin!”
(Cmacu!) yazis1 bulunmaktadir. Goriintiisel gdsterge boyutunda ele
alimdiginda posterde bir Alman askerinin bir kadimi siiriikledigi
resmedilmektedir. Her ikisinin yaninda da kanlar igerisinde bir ¢ocuk
yerde yatmaktadir.

EY™ Mosxps 1942 fowmprpes

T ——— Fecyuperiamie e
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ot ven. tieas

Resim 2. Kurtarma Konulu Propaganda Posteri54

54 Redavantgarde, “Kurtarma Konulu Propaganda Posteri,” erisim 22 Haziran 2021.
http://redavantgarde.com/en/collection/show-collection/1226-fascism-imprisonment—-it-is-
brutality-sufferings-and-torture-.html?themeld=8.
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Belirtisel gosterge agisindan incelendiginde posterde Alman askerlerinin
Sovyetler Birligi’ndeki sivillere yonelik savas sucu islediginin ileri
stiriildiigii ortaya ¢ikmaktadir. Posterdeki askerin {iniformasindan ve
migferinde bulunan simgeden askerin Alman ordusuna mensup
oldugunu anlasilmaktadir. Posterde yer alan Alman askeri, ikinci Diinya
Savagi’nda Sovyetler Birligi’ni isgal eden Alman ordusunun, siiriikklenen
kadin ve yerde kan igerisinde yatan ¢ocuk ise Sovyetler Birligi’nde
Alman isgaline maruz kalan sivillerin metonimi olarak kullanilmaktadir.
Posterdeki kan, 6liimii simgelemektedir. Diger yandan posterdeki kan,
Alman ordusunun esaretinde bulunan sivillerin, Alman askerleri
tarafindan oOldiirdigiine yonelik sinekdos olarak kullanilmaktadir.
Posterdeki yazili gosterge iizerinden Sovyetler Birligi halkinin Alman
ordusunun esaretinde olan sivilleri kurtarmasi i¢in harekete gegcmesi
istenmektedir. Bu asamada gorsel gostergeler iizerinden sivillere yonelik
olusturulan hiizlin duygusu 6n plana ¢ikarilmaktadir.

Fasizm Konulu Propaganda Posteri

Fasizm konulu propaganda posteri, 1942 yilinda Pavchinsky Vadim
Vadimovich (1912-1971) tarafindan hazirlanmigtir. Posterin sol {istiinde
“Fagizmin size getirdigi budur” (Bot 4to HeceT Tebe Qammsm) yazisi
bulunmaktadir. Goriintiisel gosterge acisindan incelendiginde posterde
bir elinde tabanca diger elinde idam tahtas1 ve ipi ve kelepge bulunan,
Hitler’e benzetilen bir kisinin baska bir kisinin yaninda durdugu
resmedilmektedir. Posterde Hitler’in yanindaki kisinin kan birikintisi
icerisinde uzandig1 goriilmektedir. Hitler’e benzetilen kisi bir insandan
ziyade bir canavar seklinde sunulmaktadir. Hitler’in ellerinden biri kan
icerisinde  gosterilmektedir.  Posterin  fonunda siyah renk
kullanilmaktadr.
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Resim 3. Fagizm Konulu Propaganda Posteri>>

Belirtisel gosterge boyutunda ecle alindiginda posterde Hitler’in
Sovyetler Birligi halkinin 6liimiine yol agti§1 mesaj1 verilmektedir.
Posterde Hitler, Nazi Almanya’sinin, kan igerisinde yatan erkek ise
Alman isgali altindaki Sovyetler Birligi halkinin metonimi olarak
kullanilmaktadir. Posterdeki kelepce esareti, urgan ve kan ise olimii
simgelemektedir. Posterde yer alan kelepce, Alman isgali altinda
sivillerin esaret altinda olacagina, urgan ve kan ise Alman isgali altinda
sivillerin oldiiriilebilecegine yonelik diisiincenin sinekdosu olarak
kullanilmaktadir. Posterde ¢aligma kapsaminda incelenen ilk posterde
oldugu gibi Fagizm ideolojisine yonelik olumsuz mesaj verilmekte, bu
sekilde Fagizm ve Komiinizm ideolojileri arasinda bir karsilastirma
yapilmaktadir. Posterde Hitler’in 6n plana ¢ikarilmasiyla dogrudan Nazi
Almanya’sinda iktidarda bulunan Nazi rejimine vurgu yapilmakta ve
savag suglusu olarak Nazi rejimi 6n plana ¢ikarilmaktadir. Posterdeki
siyah fon da Alman isgali altindaki sivillerin yasadig1 olumsuzluklari
yansitmaktadir. Posterde korku duygusunu 6n plana ¢ikararak Sovyetler

55 Redavantgarde, “Fasizm Konulu Propaganda Posteri,” erisim 22 Haziran 2021.
http://redavantgarde.com/en/collection/show-collection/1226-fascism-imprisonment—-it-is-
brutality-sufferings-and-torture-.html?themeld=8.
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Birligi propagandasi, Nazi rejiminin insanlara huzur, refah ve mutluluk
yerine esaret ve Oliimii getirecegini ileri siirerek Sovyetler Birligi
halkinin Alman propagandasinin etkisinde kalmalarini engellemeye
caligmaktadir.

Bebek Katili Konulu Propaganda Posteri

Bebek katili konulu propaganda posteri, 1942 yilinda Ivanov Viktor
Semenovich (1909-1968) ve Burova Olga Konstantinovna (1911-?)
tarafindan hazirlanmistir. Posterin altinda Bebek Katillerine Oliim!
(Cmepth neroyouiinam!) yazist bulunmaktadir. Goriintiisel gosterge
boyutunda ele alindiginda posterde iistiinde beyaz elbise bulunan, kanlar
igerisinde bir kiz ¢ocugunun ¢imenlik bir alanda sirt iistii uzandigi
resmedilmektedir. Kiz ¢cocugunun elinde ise papatya bulunmaktadir.
Posterde altinda gamali hag bulunan bir erkek ¢izmesinin kiz ¢ocugunun
ustlinde yer aldigi goriilmektedir. Posterin fonunda siyah renk
kullanilmaktadir.

EPTb JETOYEWWLIAM!

iy

Resim 4. Bebek Katili Konulu Propaganda PosteriS6

>

56 Redavantgarde, “Bebek Katili Konulu Propaganda Posteri,” erisim 22 Haziran 2021.
http://redavantgarde.com/en/collection/show-collection/1226-fascism-imprisonment—-it-is-
brutality-sufferings-and-torture-.html?themeld=8.
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Belirtisel gosterge acisindan incelendiginde posterde Sovyetler Birligi’ni
isgal eden Alman ordusunun sivilleri 6ldiirdiigi ileri siiriilmektedir.
Posterdeki ¢izmenin altinda bulunan gamali hag Nazi Almanya’sini
simgelemekte, yerde kan igerisinde yatan kiz ¢ocugu ise Alman isgali
altinda bulunan sivillerin metonimi olarak kullanilmaktadir. Posterdeki
kan 6liimii simgelemekte ve Alman ordusunun isgal altindaki sivilleri
oldiirdiigiine yonelik diisiincenin sinekdosu olarak 6n plana ¢ikmaktadir.
Posterdeki yazili gostergelerde dogrudan Sovyetler Birligi’ni isgal eden
Alman askerleri “bebek katilleri” olarak su¢lanmakta ve oldiiriilmeleri
istenmektedir. Bu agsamada posterde Sovyetler Birligi propagandasi,
Alman iggali altindaki sivillere yonelik hiizlin olusturarak Sovyetler
Birligi halkinin Alman askerlerine karst harekete ge¢mesine
calismaktadir.

Esaret Konulu Propaganda Posteri

Esaret konulu propaganda posteri, 1942 yilinda Kukryniksy
hazirlanmistir. Posterin sol lstiinde “Serbest birakin!” (OcBo6omu!)
yazis1 bulunmaktadir. Posterin sol altinda ise “Kizi/ Ordu 'nun savasgisi!
Almanlar, Sovyet halkini koleleri yapmak istiyor. Topraginiz igin, eviniz
icin, babanizin, karimizin ve ¢ocugunuzun yasami ve ozgiirliigii i¢in,
Sovyet giicii i¢in, vataniniz i¢in giiciiniizii ve hayatinizi esirgemeden
savasin! ALMAN ISGALCILERE OLUM!” (boeu Kpacuoit Apmun!
HeMIibr XoTT cienarh COBETCKUX JIkO[IeH cBouMu pabamu. betics, He
1] CUJI U CaMOM YKH3HH, 33 CBOIO 3€MITIO, 33 POIHOM JI0M, 32 )KU3Hb U
cBoOoay oTwa, keHbl 1 peO&Hka, 3a CoBEeTCKYyIO BIACTh, 3a Pomauny!
CMEPTb HEMEIKHMM OKKVYIIAHTAM!) yazis1 yer almaktadir.
Goriintiisel gosterge agisindan incelendiginde posterde bir Alman
askerinin iple sarili bir erkek ve bir kadini bir arabaya kostugu
goriilmektedir. Araca kosulan erkek ve kadinin yaninda iple saril1 bir
cocuk yer almaktadir. Posterdeki Alman askerinin sol kolunun iistiinde
ise kuru kafa ve kemik resmi bulunmaktadir.
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Resim 5. Esaret Konulu Propaganda Posteri5?

Belirtisel gosterge boyutunda ele alindiginda posterde Sovyetler
Birligi’ni isgal eden Alman ordusunun sivillere zuliim ettigi ileri
stiriilmektedir. Posterdeki askerin tiniformasindan Alman askeri oldugu
anlasilmaktadir. Posterde yer alan Alman askeri, Sovyetler Birligi’ni
isgal eden Alman ordusunun, erkek, kadin ve ¢ocuk ise Alman isgali
altindaki sivillerin metonimi olarak kullanilmaktadir. Posterdeki kirbag,
zulmii, ip ise esareti simgelemektedir. Askerin kolunda bulunan kuru
kafa ve kemik resimleri de tehlike algis1 olusturmaktadir. Posterdeki
yazili gostergelerde dogrudan Kizil Ordu askerlerine seslenilmekte ve
Alman isgali altindaki sivillerin zor sartlar altinda yasadiklarina yonelik
diisiince meydana getirilmektedir. Alman askerlerinin iggalleri altindaki
sivilleri kolelestirecegi iddia edilerek, Almanlara yonelik olumsuz algi
olusturulmaktadir. Bu sekilde posterde siviller izerinden hiiziin duygusu
meydana getirerek Sovyetler Birligi propagandasi, Kizil Ordu
askerlerinin Alman askerlerine karsi kararlilikla savasmalarina
calismaktadir.

57 Redavantgarde, “Esaret Konulu Propaganda Posteri,” erisim 22 Haziran 2021.
http://redavantgarde.com/en/collection/show-collection/1226-fascism-imprisonment—-it-is-
brutality-sufferings-and-torture-.html?themeld=8.
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Alman Konulu Propaganda Posteri

Alman konulu propaganda posteri, 1943 yilinda Sokolov-Skalya Pavel
Petrovich (1899-1961) tarafindan hazirlanmistir. Posterin iistiinde
“Alman” Hemey yazis1 bulunmaktadir. Posterin altinda ise “Pas/i bir
havzamn tizerindeki bos bir kuliibede ellerini uzatti ve kayitsiz bir
sekilde balik goziiyle kanla kapli kiza bakiyor. Cam gézler, bos hi¢bir
sey ifade etmiyor. Goriiniise gore tim Rusya makineli tiifek onu
bekliyor” (B nmycroit u30e Haa p>kaBbiM Ta3oM OH PYyKH BBITSHYJI CBOU
U paBHOAYIIHO pHIOBMM I1a30M [SAMT Ha AEBYHIKY B KpoBH. [aza
CTEKJIsIHHBIC, MycThie He BhIpakatoT HUuYero. M kaxkercs, 4To BCs
Poccuss V mynemera sxaet ero) yazisit yer almaktadir. Goriintiisel
gosterge boyutunda ele alindiginda posterde bir Alman askerinin bir
legenin tstiinde kanli ellerini temizledigi resmedilmektedir. Alman
askerinin yaninda {istiinde silah ve kirba¢ bulunan bir masa yer
almaktadir. Posterin fonunda siyah renk kullanilmaktadir.

_ HEMEL
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Resim 6. Alman Konulu Propaganda Posteri8

58 Redavantgarde, “Alman Konulu Propaganda Posteri,” erisim 22 Haziran 2021.
http://redavantgarde.com/en/collection/show-collection/1226-fascism-imprisonment—-it-is-
brutality-sufferings-and-torture-.html?themeld=8.
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Belirtisel gosterge agisindan incelendiginde posterde Alman askerlerinin
sivilleri 6ldiirdiigiine yonelik mesajin verildigi ortaya ¢ikmaktadir.
Posterdeki asker, Sovyetler Birligi’ni isgal eden Alman ordusunun
metonimi olarak kullanilmaktadir. Posterdeki kan 6liimii simgelemekte
ve Alman isgali altindaki sivillerin Alman askerleri tarafindan
oldiiriildiigiine yonelik diisiincenin sinekdosu olarak on plana
c¢ikmaktadir. Posterdeki yazili kodlar iizerinden Alman ordusunun
sivilleri katlederken kayitsiz olduguna yonelik mesaj verilmekte, bu
sekilde sivillerin Alman isgal gii¢lerinin merhametine birakilamayacagi
algis1 olugmaktadir. Posterin siyah fonu iizerinden de Sovyetler
Birligi’ndeki sivillerin yasadigi olumsuzluklara isaret edilmektedir.
Posterde sivillerin Alman isgal giicleri tarafindan katledildigi iddia
edilerek, korku duygusu 6n plana ¢ikarilmaya ¢alisilmaktadir. Bu sekilde
Alman iggaline ugramayan Sovyetler Birligi’ndeki insanlarin, Alman
ordusunun isgaline maruz kalmamasi ve isgal altindaki sivillerin
kurtarilmasi i¢in giiglii sekilde miicadele etmesi amaglanmaktadir.

Yenilgi Konulu Propaganda Posteri

Yenilgi konulu propaganda posteri 1943 yilinda Kukryniksy tarafindan
hazirlanmigtir. Posterin altinda “Al/man canavarini Sovyet iilkesi i¢in
venin, stingiiyle yenin, el bombasiyla yenin, ne isterseniz onunla yenin
ama oldiiriin!” A. Prokofiev” (3a cTpaHy cOBETCKyIO0 Ocii 3Bepbe
HeMeIKoe, Oell mThIkoM, TpaHaTon Oei, Oel, ueM xoderrs, Ho yoeit! A.
[IpokodreeB) yazist bulunmaktadir. Goriintiisel gosterge agisindan
incelendiginde posterde bir Kizil Ordu askerinin, yerde yatmakta olan
bir kadinin stiinde bulunan bir Alman askerini bogazindan tuttugu
resmedilmektedir.
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Resim 7. Yenilgi Konulu Propaganda Posteri®®

Belirtisel gosterge boyutunda ele alindiginda posterde Alman askerlerin,
isgal ettikleri yerlerde sivillerin 6liimiine yol actiklarina yonelik mesaj
verildigi ortaya ¢ikmaktadir. Posterdeki askerlerin iiniformalarindan
hangi {ilkenin askerleri oldugu anlasilmaktadir. Posterde yer alan Alman
askeri, Sovyetler Birligi’ni isgal eden Alman ordusunun, Kizil Ordu
askeri Alman ordusuna kars1 miicadele veren Kizil Ordu askerlerinin ve
yerde yatan kadin ise Alman isgali altindaki sivillerin metonimi olarak
kullanilmaktadir. Posterde Alman askerinin sivilin iistiinde bulunmasi,
sivillerin ~ Alman askerleri tarafindan Oldurildigi  algisim
olusturmaktadir. Kizil Ordu askerinin eliyle Alman askerinin bogazini
tutmast da Kizil Ordu’nun Alman ordusuna kargi miicadelesini
yansitmaktadir. Posterdeki Alman askeri, zulmi simgelemektedir.
Posterdeki yazili gostergeler, Alman ordusuna kars1 Sovyetler Birligi
halkinin topyekiin bir miicadele igerisine girmesini istemektedir. Bu
asamada posterdeki gorsel gostergeler lizerinden olusturulan hiiziin
duygusuyla Sovyetler Birligi propagandasi, Sovyetler Birligi halkinin
Alman ordusuna karsi harekete gegmesini amaclamaktadir.

59 Redavantgarde, “Yenilgi Konulu Propaganda Posteri,” erisim 22 Haziran 2021.
http://redavantgarde.com/en/collection/show-collection/1226-fascism-imprisonment—-it-is-
brutality-sufferings-and-torture-.html?themeld=8.
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Hesaplagsma Konulu Propaganda Posteri

Hesaplasma konulu propaganda posteri, 1944 yilinda Ivanov Viktor
Semenovich (1909-1968) tarafindan hazirlanmistir. Posterin altinda 7zim
gaddarliklari icin Almanlarla hesaplasma saati yakin! Fagistlere - bebek
katillerine o6liim! (bau3ok wac pacmiaTel ¢ HEMIIAMH 32 BCE HX
snonesHus! CMepTh QamucTam - neroyouiinam!) yazisi bulunmaktadir.
Goriintiisel gosterge boyutunda ele alindiginda posterde bir Alman
askerinin bir kiza silah dogrulttugu resmedilmektedir. Posterdeki Alman
askerinin arkasinda ise Hitler’in gorseline yer verilmektedir.

G/M30K YAC PACINATBI C HEMUAMM 3A BCE

CMEPTb PALLUMCTAM-]

Resim 8. Hesaplasma Konulu Propaganda Posteri®?

Belirtisel gosterge agisindan incelendiginde posterde Sovyetler Birligi’ni
isgal eden Alman askerlerin sivilleri katlettigi mesaj1 verilmektedir.
Posterde yer alan askerin {niformasindan Alman askeri oldugu
anlagilmaktadir. Posterde Hitler, Nazi Almanya’sinin, Alman askeri

60 Redavantgarde, “Hesaplasma Konulu Propaganda Posteri,” erisim 22 Haziran 2021.
http://redavantgarde.com/en/collection/show-collection/1226-fascism-imprisonment—-it-is-
brutality-sufferings-and-torture-.html?themeld=8.
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Sovyetler Birligi’ni isgal eden Alman ordusunun ve Alman askerin silah
dogrulttugu kiz ise Alman isgali altindaki sivillerin metonimi olarak
kullanilmaktadir. Posterde Hitler’in ve Alman askerinin kollarindaki
gamali hag da Nazi rejimine ve Nazizm ideolojisine vurgu yapmaktadir.
Posterdeki Alman askeri ve Hitler, zulmii simgelemektedir. Posterde
Alman askerinin kiza silah dogrultulmasi, Alman askerlerin sivilleri
katlettigine yonelik alginin olugmasina yol agmaktadir. Diger yandan
Hitler’in Alman askerinin arkasinda olmasi1 Nazi rejiminin, iddia edilen
katliamlardan haberdar oldugu mesajini1 vermektedir. Bu agidan poster
lizerinden iddia edilen savas su¢undan hem Alman ordusu hem de Nazi
rejimi sorumlu tutulmaktadir. Posterdeki yazili gostergelerden
Almanlardan hesap sorulacag belirtilmekte ve Sovyetler Birligi’ni isgali
sirasinda savas sucu isleyen Alman askerlerinin de oldiiriilmesi
istenmektedir. Poster, Nazi Almanya’sinin Sovyetler Birligi’ne karsi
saldirt pozisyonundan savunma pozisyonuna gectigi bir tarihte
yaymlanmaktadir. Kizil Ordu, Nazi Almanya’sinin iggali altindaki
topraklari ele gecirmek lizere saldirilara gegmektedir. Bu asamada poster
iizerinden intikam duygusu 6n plana ¢ikarilarak, Sovyetler Birligi
halkinin Alman ordusuna kars1 harekete gecmesine ¢alisiimaktadir.

Yargilama Konulu Propaganda Posteri

Yargilama konulu propaganda posteri, 1944 yilinda Selivanov Vasily
Nikolaevich (1902-1982) tarafindan hazirlanmigtir. Posterin {istiinde
“Yargilama geliyor!” (Cyn Wner!) yazisi bulunmaktadir. Goriintiisel
gosterge acisindan incelendiginde posterde bir ABD, bir Kizil Ordu ve
bir Ingiliz askerinin Hitler’e benzetilen bir kisiye silah dogrulttuklari
resmedilmektedir. Hitler’e benzetilen kisinin bir elinde silah diger elinde
ise kesik bir insan bag1 yer almaktadir. Diger yandan Hitler’e benzetilen
kisinin istiinde kanl1 beyaz bir 6nlilk bulunmakta ve ellerinden kan
akmaktadir. Miittefik Devletleri askerleri posterde devasa bigimde
sunulmakta ve bir yapinin duvarini yiktiklar1 aktarilmaktadir. Yapinin
i¢cerisinde bir firin ve firinin ¢evresinde de kurukafalar bulunmaktadir.
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Resim 9. Yargilama Konulu Propaganda Posteri¢!

Belirtisel gosterge boyutunda ele alindiginda posterde Miittefik
Devletleri’nin, savas sugu isledigi ileri siiriilen Nazi Almanya’sina
miidahale ettigi mesaji verilmektedir. Posterde yer alan kisilerin
baslarindaki migferlerde yer alan bayraklardan askerlerden birinin
Ingiliz, birinin ABD’li ve bir digerinin de Kizil Ordu askeri oldugu
anlasilmaktadir. Posterde Hitler, Nazi Almanya’sinin, Ingiliz, ABD ve
Kizil Ordu askerleri ise Nazi Almanya’sina karsi miicadele eden
Miittefik Devletleri’nin metonimi olarak kullanilmaktadir. Posterde
askerlerin devasa boyutta sunulmasi, Miittefik Devletleri’nin Nazi
Almanya’sindan daha gii¢lii oldugu mesajini vermektedir. Askerlerin
duvari yikmasiyla da Miittefik Devletleri’nin saldirilari sonucunda Nazi
Almanya’sinin maruz kaldigi yikima isaret edilmektedir. Posterde
Hitler’in elindeki kesik bas, Nazi Almanya’sinin sivilleri katlettigi
algisin1 meydana getirmektedir. Posterdeki kurukafalar ve kan, 6liimii
simgelemektedir. Posterde yer alan firin, katledilen sivillerin firinda
yakildigi algisini olusturmaktadir. Poster iizerinden Sovyetler Birligi

61 Redavantgarde, “Yargilama Konulu Propaganda Posteri,” erisim 22 Haziran 2021.
http://redavantgarde.com/en/collection/show-collection/1226-fascism-imprisonment—-it-is-
brutality-sufferings-and-torture-.html?themeld=8.
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propagandasi, Nazi Almanya’sina karsi nefret duygusunu 6n plana
cikararak, Sovyetler Birligi halkinin Nazi Almanya’sina karsi
miicadelesini kararli bir sekilde siirdiirmesine ¢alismaktadir.

Sonug¢

Calisma kapsaminda incelenen savas sucu baglamindaki posterlerde
Sovyetler Birligi propagandasinda Nazi Almanya’sina kars1 dogrudan
nefret sdylemine yoneldigi ortaya g¢ikarilmistir. Bu asamada Nazi
Almanya’sina karsi olusturulan nefretle Kizil Ordu’nun Alman iggal
giiclerine kars1 miicadelesinin giiclendirilmesine ve Sovyetler Birligi
halkinin savas c¢abalarina desteginin arttirilmasina c¢alisildig: ileri
stiriilebilmektedir. Posterlerde Nazi Almanya’st Alman askerleri ve
Hitler gorselleri tizerinden temsil edilmistir. Yazili gostergelerde ise
Sovyetler Birligi'ni isgal eden Nazi Almanya’sinin askerleri fasistler ve
bebek Kkatilleri olarak kitlelere sunulmustur. Sovyetler Birligi
propaganda posterlerinde savas suclart baglaminda Nazi Almanya’sinin
sivillere zuliim ettigi mesaj1 verilmistir. Ayrica posterlerde kullanilan
kan gorselleri lizerinden Alman askerlerinin sivilleri katlettigine yonelik
alg1 meydana getirilmistir. Diger yandan posterlerde Hitler’in 6n plana
cikarilmasiyla Nazi rejiminin, iddia edilen Alman ordusunun savas
suclarin1 destekledigi mesaj1 verilmistir. Bu sekilde posterlerde savag
sucu boyutunda Nazi rejimi ve Nazizm ideolojisi de hedef alinmistir.

Sovyetler Birligi propagandasi, hazirlanan posterlerdeki sivillerin zulme
maruz kaldigini yansitan gorsel gostergeler lizerinden Sovyetler Birligi
kamuoyunda Nazi Almanya’sina kars1 olumsuz bir kamuoyu inga etmeye
calismistir. Posterlerdeki yazili gdstergeler lizerinde de Kizil Ordu,
Alman ordusuna kars1 miicadeleye ¢agrilmistir. Posterlerde sivillerin
zulme maruz kaldig1 ve katledildigi yansitilarak, Sovyetler Birligi
halkinda hiiziin duygusu yaratilmaya ¢alisilmistir. Boylece Alman isgali
altindaki sivillerin kurtarilmasi i¢in Kizil Ordu’nun daha kararlh sekilde
miicadele etmesi amaclanmistir. Sovyetler Birligi’nin savas sucu
propagandasinda Nazi Almanya’sinin Sovyetler Birligi’ni isgalinin
Sovyetler Birligi halkina huzur, baris ve refah getirmeyecegine yonelik
alg1 olusturulmaya c¢alisilmig, bu asamada korku ¢ekiciligi tekniginden
etkili bir sekilde yararlanilmistir. Tim bu siiregte savas sugu
propagandasi lizerinden Sovyetler Birligi igerisinden insanlarin Alman
isgal giicleriyle isbirligi icerisine girmesinin Oniine gecilmesine
caligildig1 belirtilebilmektedir.
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Sonug olarak elde edilen bulgular lizerinden Sovyetler Birligi’nin savag
sucu propagandasinin Nazi Almanya’sinin, Sovyetler Birligi’nde
uyguladigi propagandaya yonelik karsi propaganda boyutunda énemli
bir iglev istlendigi ileri siiriilebilmektedir. Nitekim Sovyetler Birligi’nin
savag sucu propagandasinin, Nazi Almanya’sinin iggal propagandasiyla
Sovyetler Birligi halkini1 kendi yanina ¢ekmesini engellemeye c¢alistigi
aktarilabilmektedir. Diger yandan Nazi Almanya’sina karsilik Sovyetler
Birligi’'nde topyeklin seferberligin olusturulmasinda Sovyetler
Birligi’nin savag sug¢u propagandasinin dnemli bir rol oynadigi
belirtilebilmektedir. Ozellikle savas sugu propagandasinin Alman
ordularina kars1 savasan partizanlara yonelik katilimin artmasinda tesvik
edici bir etkisinin olabilecegi ileri siiriilebilmektedir. Calisma, Sovyetler
Birligi 6zelinde ikinci Diinya Savasi’ndaki savas sucu propagandasina
151k tutmasi bakimindan 6nem tagimaktadir. Gelecek galismalarda Ikinci
Diinya Savasi’nda farkli tilkelerdeki savas sugu propagandalarinin
incelenmesini konunun daha kapsamli olarak ele alinmasim
saglayacaktir.
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Oz: Makale, Tiirkiye de ve diinyada ézellikle son yillarda stk¢a yasanan
dogal afetler karsisinda ¢evre sorunlarina odaklanilmasinin kaginilmaz
onemini temel almakta, Tiirkiye'nin Yesil Mutabakata uyum
saglamasinin, gelecek nesiller igin tasidigi kritik 6nemi goz ardi etmeden
Avrupa Birligi ile iliskilere odaklanmaktadir. Literatiire bakildiginda,
konuyla ilgili diger goriislerin, ¢evreye verilen zararin uzun vadede
ortaya ¢ikacak maliyetlerine gereken onemi  vermedikleri
gozlemlenmistir. Makalenin odagi ¢cercevesinde, Mutabakatin Tiirkiye
ile Avrupa Birligi arasindaki iligkilere etkilerinin ne yonde ve ne él¢iide
olacagi sorusuna cevap arannmugtir. Tartismanin sonucunda, Tiirkiye ile
Avrupa Birligi arasindaki iliskilerin olumlu etkilenecegi, ancak Giimriik
Birligi tiyeligine benzer sekilde Yesil Mutabakatin da, iliskilerdeki
olumlu gelismelere ragmen Avrupa Birligi tiyeligi siirecine katkilarinin
strly olacagi éngoriisiinde bulunulmustur. Makalenin ongoriisii; Yesil
Mutabakatin iligkilere getirecegi yeni dinamiklerin ne él¢iide olacagi,
gecmisteki Giimriik Birligi ornegi ile benzerliginden hareketle yapilan
ctkarimlar, Mutabakatin getirecegi faydalar ve sebep olacag zorluklar

*  Makalenin hazirlanisinda asistanlik yapan TOBB ETU Siyaset Bilimi ve Uluslararast
iligkiler Yiiksek Lisans dgrencisi Kutay Alimer’ya tesekkiirler.
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tizerinden test edilmistir. Tiirkiye nin Mutabakata uyum saglamak i¢in
attigt adimlara ragmen Avrupa Birligi iiyeligi iizerindeki sinirl etkileri
karsisinda, Mutabakatin gelecekteki faydalarinin arttirilmasina yénelik
onerilerde bulunulmustur.

Anahtar Kelimeler: Yesil Doniisiim, Yesil Mutabakat, Tiirkiye, Avrupa
Birligi, Yesil Ekonomi, Tiirkiye-AB iliskileri

TRANSITION TOWARDS GREEN ECONOMY WITHIN EU
GREEN DEAL, THE EVALUATION OF POSSIBLE IMPACTS
ON RELATIONS BETWEEN TURKEY AND THE EU

Abstract: The article is based on the inevitable importance of focusing
on environmental problems in the face of natural disasters that have
been experienced frequently in Turkey and in the world, especially in
recent years. It focuses on the relations with the European Union,
without ignoring the critical importance of Turkey's adaptation to the
Green Deal for future generations. Looking at the literature, it has been
observed that other arguments on the subject do not attach due
importance to the long-term costs of environmental damage. Within the
framework of the focus of the article, the question of how and to what
extent the effects of the Deal will be on the relations between Turkey and
the European Union has been discussed. As a result of the discussion, it
has been predicted that the relations between Turkey and the European
Union would be positively affected, but similar to the Customs Union
membership, despite the positive developments in the relations in the
Green Deal, their contribution to the European Union membership
process would be limited. The foresight of the article, the extent of the
new dynamics that the Green Deal will bring to the relations, the
inferences made from the similarity with the example of the Customs
Union in the past, the benefits that the reconciliation will bring and the
difficulties it will cause have been tested. In the face of the limited effects
on the European Union membership despite the steps Turkey has taken
to comply with the Deal, suggestions have been made to increase the
future benefits of the agreement.

Key Words: Green Transition, Green Deal, Turkey, European Union,
Green Economy, Turkey-EU Relations.
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AB Yesil Mutabakat Kapsaminda Yesil Ekonomiye Doniisiim Siireci,
Tiirkiye-AB iliskilerine Olasi Etkilerinin Degerlendirilmesi

1) Giris

Tiirkiye ile Avrupa Birligi (AB) iliskilerinin, tam iiyelik miizakerelerinin
dinamiginden son yillarda uzaklagsmig olduklari gézlemlenmektedir.
Belirsiz bir hal alan iiyelik goriismelerinin sonucunda, Tirkiye’nin
Glmriik Birligi tiyesi olmas1 ama AB {iiyesi olmamasindan kaynakli
bilhassa serbest ticaret anlagsmalarinda (STA) olasi olumsuzluklar
yasanabilir. Zamaninda biiyiik bir adim olarak atilan AB ile glimriik
birligi de aslinda tam iiyelige kadar bir ara agsama olarak goriiliirken,
simdi eksikliklerinden dolayi, Tiirkiye tarafindan giincellenme ihtiyaci
duyulmaktadir. Gecikmeli de olsa, Paris iklim anlasmasi Tiirkiye Biiyiik
Millet Meclisi’'nde (TBMM’de) onaylanmistir.! ilaveten AB’nin Yesil
Mutabakati kapsaminda yesil ekonomiye uyum ve doniisiimler de
Tiirkiye’nin Orta Vadeli Program’inda (OVP’de) yer almistir.
Dolayisiyla, Tiirkiye’de artik yesil ekonomiye doniisim siirecine uyum
bakimindan bir irade ortaya konmustur ve bu, doniisiim siirecindeki
beklentileri arttirmistar.

Cevrenin korunmasina yonelik bu 6nemli adima ilaveten bu uyum
sayesinde, AB’nin yesil mutabakat kurallarinin baz alinmasindan
dolay1, Tiirkiye ile AB iligkilerine de yeni bir dinamik gelmesi s6z
konusudur. Ancak, bu durumun Tiirkiye-AB iligkilerini {yeligi
etkileyecek boyutta canlandirabilmesi hususu ise sorgulanmaktadir.
Makale, 6zellikle Yesil Mutabakat sayesinde Tiirkiye-AB iliskilerinin
ne Olgiide canlanabilecegini irdelemektedir. Hipotez olarak, iliskilerin
olumlu bir dinamik yakalayacag1 savunulmaktadir. Lakin yogun ¢evre
ve enerji uyumu siirecindeki canlanan iliskilere ragmen, siyasi olarak
AB iiyelik siirecine katkilarinin sinirli olacagi diisiiniilmektedir.
Gegmisteki Giimriik Birligi siirecinin seyri de bu savi desteklemektedir.
Gumriik Birligi sonucu gelisen Tiirkiye-AB aras1 yogun igbirligi ve
aligverise ragmen, bu durum tam iyelik goriismelerinin sekteye
ugramasina engel olamamistir. Makale bu yonde Yesil Mutabakati ve
gecmisteki Glimriik Birligi hususlarini irdeleyecektir.

Makalenin giris kisminda Yesil Mutabakatin ne oldugu ve Glimriik
Birligi ile olan benzerlikleri ve farkliliklari ele almacaktir. Ikinci
boliimde, Yesil Mutabakatin firsatlar kadar zorluklar yaratabilecegi
iizerinde durulacaktir. Bilhassa gecis siirecinde, yesil doniisiim

1 Yasemin Kalyoncuoglu, Tiirkiye, Paris Tklim Anlasmasi’ni onaylayarak iklim degisikligi ile
miicadelesine devam edecek, Anadolu Ajansi, 24.09.2021.
https://www.aa.com.tr/tr/cevre/turkiye-paris-iklim-anlasmasini-onaylayarak-iklim-degisikligi-
ile-mucadelesine-devam-edecek/2373731 Erisim Tarihi: 10.10.2021.
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yapmayan firmalarin AB ile ticarete karsilasabilecekleri olasi engeller
ele alinacaktir. Sonraki boliimde, Yesil Mutabakatin AB ile iliskilerde
nasil bir yeni dinamizm olusturabilecegi ve ayrica bu doniisiimiin, bir
yandan AB pazar ile olan ekonomik ve ticari iliskiler muhafaza
edilirken, diger yandan {igiincii taraflarin firmalarina nazaran nasil
avantaj saglayabilecegi ele alinacaktir. 4. Bolimde Tiirkiye’deki Cevre
Kurumu /ajansimin olusum siirecine yonelik oOneriler sunulacaktir.
Tiirkiye’nin bu doniisiim siirecini iyi yonetebilmek i¢in bu kurumla ilgili
hukuki mevzuat ve yonetmeliklerin belirlenmesinin ne derece elzem
oldugu vurgulanacaktir. Sonu¢ boliimiinde de, bu doniisiim siirecinin,
AB-Tiirkiye iliskilerini canlandirmasina ragmen {iyelige sebebiyet
vermese dahi, Tirk halkinin, ¢evrenin ve kamu yararindan dolay1
gergeklestirilmesi gereken bir doniisim oldugu vurgulanacaktir.
Ayrica, biitiin zorluk ve maliyetlere ragmen donilisimii basaran
firmalarinin elde edecekleri mukayeseli avantajlar da sonug bdliimiinde
degerlendirilmektedir.

2) AB Yesil Mutabakat

Arastirmada Yesil Mutabakatin, Tiirkiye ile Avrupa Birligi arasindaki
iliskileri yeniden canlandirma olasili§i ve bu canlandirmanin nasil
olacagi sorusu incelenmektedir. Varsayim olarak bir canlanmanin
olabilecegi ancak bu ekonomik ve ¢evre boyutundaki canlanmanin
yalnizca bu konularla siirli kalabilecegi esas alinmistir. Buna dayanak
olarak da ge¢miste Giimriik Birligi alaninda da uzun siireli iligkilerin
yliriitiilmiis olmasina ragmen, sonunda siyasi bir karar olan tiyelik
siirecine katkilarinin sinirli olmast Ornegi analiz edilmektedir.
Nihayetinde, Kopenhag Siyasi Kriterlerinin tam anlamiyla yerine
getirilmesi ya da getirilmemesinden 6te, tam {iyelik yolunu agmak ya
da agmamak AB iiye devletlerinin siyasi iradesine baghdir.2 Yesil
Mutabakatin dncelikle ne oldugu iyice ele alinmalidir.

Yesil Mutabakatin ne olduguna bakacak olursak, bunu kisaca Avrupa
Birligi’nin (AB’nin) Iklim degisikligi ile miicadele edebilmek adina insa
ettigi yeni doniisiimsel ekonomik degisim plani olarak tanimlayabiliriz.

2 Avrupa Birligi iiye tilke sayisi arttik¢a, bazi devletlerin tiyelige nihai kabul konusunda karar1
ulusal referanduma tagima olasiliklar1 da bulunmaktadir. Bu olasiligin disinda, Tiirkiye’nin
Avrupa Birligi’ne iiyelik siirecinde Avrupa Birligi, 6zellikle de Soguk Savasin sona ermesiyle,
Tiirkiye’ye yonelik bir kosullu genigleme stratejisi uygulamistir. Bilgi i¢in bkz. Sanem Baykal-
Tugrul Arat, “AB’yle Iliskiler”, Baskin Oran (Ed.), Tiirk Dis Politikas1 III. Cilt, iletigim
Yayinlari, 2013, iginde, s. 379-382.
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27 AB iiyesi devlet, 2050 yilina kadar AB’yi ve hatta Avrupa kitasinin
tamamini iklim agisindan noétr (sifir emisyon) hale getirme hedefini
gerceklestirerek, bunu basarabilen ilk kita olabilmeyi hedeflemektedir.
Bu hedef dogrultusunda, emisyonlar1 2030 yilina kadar 1990
seviyelerine kiyasla en az %55 azaltma sozii verilmistir. Yesil Miitabakat
bu hedefe ulasabilmenin yol haritast olarak kullanilacak ekonomik
doniistim modelidir.3 En biiyiik ihracat pazarinin AB pazar1 olmasinin
yani sira, ayn1 zamanda Glmriik Birligi Anlagsmasindan ve devam
etmekte olan AB {iyeligine aday llke statiisiinden dolay1 Tirkiye,
gelecek yeni AB diizenlemeleri, yonetmelik ve miiktesebatlarina uyum
saglamaya gayret etmektedir. Basta AB uyum siirecinden dolayi,
dongiisel ekonominin (Circular Economy) olusturulmasi yani bir yesil
ekonomik kalkinma (green economic Development) hedefi
dogrultusunda Tiirkiye gerekli uyum adimlarini atmistir. Tiirkiye, son
20 yilda 6nemli dlgiide yesil ekonomi ve yenilenebilir enerji portfoyiinii
gelistirme bakimimdan nemli tesviklert saglamig olmasi bakimindan bu
doniisiime ayak uydurma iradesini benimseyecek kapasitededir.
Dolayisiyla, 2022-2024 Orta Vadeli Program’da (OVP)’de Yesil
Ekonomi ile alakali hedeflerin yer almasi sagirtict degildir.

2021’de yayimnlanan Orta Vadeli Program’da (OVP)5 ve Ticaret
Bakanligi’nin Yesil Doniisiim ile alakali stratejik belgesinde atifta
bulunulan AB’nin Yesil mutabakatinin ne olduguna bakilinca, bu alanda
ilk calismalar1 ve stratejik doniisiim planlarini hazirlayan resmi
kurumlardan birinin Ticaret Bakanligi olmasi dikkat cekicidir. Bu
veriden hareketle yesil donilisim i¢in irade ve istek oldugunun
anlagilmasinin yanisira, bu iradenin ekonomik olarak en biiyiik ihracat
pazar1 ve en biiyiik yabanci yatirimci olan AB ile ekonomik iliskilerin
muhafaza edilmesi diirtiisiiyle de hareket edildigi kanisi olugsmaktadir.
OVP’de yer alan boliimler incelendiginde tanimlarin hem genel
anlamda, hem de bazi spesifik alanlarda degisiklik icin ¢ergeve ¢izdigi
gozlemlenmektedir.

3 “Delivering the European Green Deal” European Commission, Erisim Tarihi: 09.10.2021
https://ec.europa.eu/info/strategy/priorities-2019-2024/european-green-deal/delivering-
european-green-deal_en

4  Turkiye’nin basta Yenilenebilir Enerji Kanunu (YEK) kapsaminda satin alma garantili
tegvikleri ile sonradan 1 megawatt (MW) enerjinin altindaki {ireticilerin lisanssiz iiretimlerine
izin vermesi gibi pek ¢ok yenilenebilir enerjiyi tesvik edici ve yatirimlari destekleyen
politikalar1 s6z konusu olmustur. Bakiniz; Ali Oguz Diriéz. “Addressing climate change
through the water—energy—food nexus: Lessons learned from Turkey.” in Climate Change Law
and Policy in the Middle East and North Africa Region, ed. Damilola S. Olawuyi (Routledge,
2021) 136-152.

5 Ayse Bociioglu Bodur, Enes Duran, “Yesil Doniisiim OVP’ye Girdi.” Anadolu Ajanst, Erigim
Tarihi: 09.10.2021 https://www.aa.com.tr/tr/cevre/yesil-donusum-ovpye-girdi/2356412
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OVP de Yesil Déniistime yonelik Politika ve Tedbirleri 7 maddede
siralamak miimkiindiir ¢

1. Sanayi, ticaret, ulastirma, ¢evre ve enerji alanlarinda yesil
doniisiim ve dongiisel ekonomiye gecisin desteklenmesi...

2. Yesil dénmiigiimii hizlandirmak amaciyla Ar-Ge ¢alismalart
desteklenmesi...

3. Yesil OSB (Organize Sanayi Bélgesi) ile yesil endiistri bélgesi
sertifikasyon sisteminin tamamlanmast...

4. Finansal sektoriin diizenleyici ¢ergevesi sanayinin yesil
doniigiimiinii kolaylastiracak sekilde gelistirilecektir.

5. Cevreye duyarli yatirimlarin finansmant amaciyla uluslararast
standartlarla uyumlu rehber hazirlanarak yesil tahvil ve sukuk
ihraclart tesvik edilecektir.

0. ...Enerjive iiretim kaynaklarini verimli bir sekilde kullanan, cevre
dostu tiretime yonelik yatirimlar desteklenecektir.

7. Sifir atik uygulamalart hanehalkini da kapsayacak sekilde
yaygmnlastirtlacak ...

Ozellikle birinci madde genel ama kapsayici bir irade ortaya
koymaktadir. Ilgili maddenin devamindaki ayrintili boliimlerde, dis
finansman imkanlarinin ve kredi tesvik mekanizmalarinin dikkate
alimmasi gerektigi belirtilmistir. Burada hedeflenen, yenilenebilir enerji
yatirimlari, enerji verimliligi ve geri doniistim teknolojileri gibi sera gazi
emisyonlarini sinirlandirmay1 hedefleyen yatirimlara hem ulusal hem
de uluslararasi diizeyde destek alabilme imkaninin olugturulmasidir. 1.
maddenin son bdlimiinde de uyumlu politikalarla rekabet giiciinii
artirma hedefi acikca belirtilmistir. Dolayisiyla, birincil dncelikler
arasinda, ¢evre koruma ve iklim degisikligi ile miicadele kadar rekabet
giiciiniin elde edilip muhafaza edilmesi yoniinde bir irade oldugu da
anlagilmaktadir. 1. Maddedeki ilgili finansal yatirimlara ilaveten 5.
Maddedeki uluslararasi standartlara uygun bir rehber hazirlanmasindan

6 OVP’deki 7 maddenin dnemli bir boliimii arastirma igin sadelestirilmistir. Daha ayrintili bilgi
icin Resmi Gazete 5 Eyliil 2021 Miikerrer Sayisinda yer alan Karar Say1 4474, Orta Vadeli
Porgram (2022-2024)’iin Boliim 11T Makroekonomik Hedefler ve Politikalar Boliimiiniin 2.
Alt Bolimi “2. Yesil Doniigiim” kisminda bu maddeler verilmistir.

https://www.resmigazete.gov.tr/eskiler/2021/09/20210905M1-1.pdf Erisim Tarihi. 09.09.2021.
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sonra yesil tahvil ve sukuk ihraglarinin tesvik edilmesinin
ongoriilmesinden de, bu AB Yesil Mutabakatina uyumun etkilerinin
sadece ticaretle sinirli olmayacagi anlasilmaktadir. Ekonomik iligkiler
icin, ticaret kadar yatirirmlarin da 6nem arz ettigi anlasilmaktadir.
Tiirkiye’de yapilan ¢esitli yatirimlarin, finansal destek alabilmek
bakimindan, yesil doniistimle uyumlu olarak uluslararasi ve Avrupa
merkezli kuruluslardan finansal destek alabilme &zelliklerine sahip
olmalarma da nem verildigi anlasiimaktadir.

AB iiyesi olmayan Tiirkiye i¢in, AB’nin Yesil Mutabakati neden
onemlidir sorusunun bir yanit1 Giirmiik Birligi, digeri de devam edan
aday tilke statiisiidiir. Ayrica, ticaretten elektrik piyasasina, karbon salimi
piyasasinin olusturulmasindan lojistik, sanayi ve iiretime kadar bir ¢ok
farkli konuyu yakindan ilgilendirip, AB ile olan ticareti ve gelecek
yatirnmlarini etkilemesidir. OVP’de agikg¢a belirtilmeyen ama Yesil
Mutabakat geregi uygulamaya gecirilmesi gereken bir diger unsur da
Emisyon Ticaret Sistemidir.

Ornegin, Sahin vd.” AB Yesil doniisiimiin Tiirkiye Elektrik Piyasasi
tizerindeki etkileri degerlendirirken, Tirkiye’nin Yesil Mutabakata
katilmamas1 durumunda ticari problemler ve engellerle karsilasacagini
belirtmislerdir. Elektrik piyasasi bakimindan bir zorlugun, Tiirkiye Yesil
Mutabakat’a katildig1 takdirde karbon maliyetini fiyatlarina yansitarak
rekabetgiligini  kaybetme riski olabilecegi hususuna dikkat
cekilmektedir. Tiirkiye’nin Emisyon Ticaret Sistemi’ne (Emmision
trading system, ETS) dahil olmamasimin,® maliyetleri diisiirme
bakimindan bazi avantajlari olsa da, AB {iyesi olmayan iilkelerin de AB
ile ticaretlerinde bu sisteme uyumlu olmalar1 sarti aranacaktir.
Dolayisiyla, bir yandan maliyet artma durumu s6z konusuyken, diger
yandan ise Tiirkiye’nin AB’ye yonelik ihracatlarinda Giimriik Birligi
avantajin1 kaybedebilecegi bir durum dahi s6z konusu olabilir.
Tiirkiye’nin AB Yesil Mutabakat’ina ve ETS’ye dahil olmasi
durumunda, elektrik ticaretinin yan1 sira; rafine petrol iiriinleri, eczacilik

7 Goktug Sahin, Muhammed Ali Taksim, ve Burak Yitgin. “Effects of The European Green Deal
on Turkey’s Electricity Market.” Isletme Ekonomi ve Y&netim Arastirmalart Dergisi 4.1 (2021):
40-58.

8  Avrupa Yesil Mutabakat1 kapsaminda yapilacak uyumlardan dolayi, Tiirkiye’yi AB ile olan
ticaretini etkilemesi beklenen en 6nemli politika degisimlerinden birinin “Sinirda Karbon
Diizenleme Mekanizmasi (SKDM)” olmas1 6ngériilmektedir. Ticaret ve lojistik gibi alanlarda
etkili olabilecek bu sistemden dolay1 bir karbon emisyon sisteminin de bulunmasimnin faydalari
olacaktir, Konu ile ilgili daha fazla bilgi i¢in bknz. Zeynep Cetinkaya, Is diinyasina gore Yesil
Mutabakat’a uyum, sanayi ve ihracatta rekabet giiciinii artiracak, Anadolu Ajansi, 15.09.2021.
https://www.aa.com.tr/tr/ekonomi/is-dunyasina-gore-yesil-mutabakata-uyum-sanayi-ve-
ihracatta-rekabet-gucunu-artiracak/2365148 Erigim Tarihi: 10.10.2021.
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triinleri, kimya {irlinleri, basit metal, elektrik-optik iirlinler gibi gesitli
sektorlerin biiyiik 6l¢iide etkilenecekleri ongoriilmektedir.

Dolayisiyla, Gilimriik Birligi’ne benzer bir sekilde, AB Yesil
Mutabakatinin, AB’ye yapilan mal ve hizmet ihracatini etkileyecek yeni
kural ve prosediirler ortaya ¢ikaracagi anlagilmaktadir. En 6nemlisi, ¢ok
sayida kurum ve isletmenin kendi karbon ayak izlerini hesaplayip beyan
etmeleri gerekecektir. Oysa karbon salinimini hesaplayan Carbon
Disclosure Project (CDP) Tiirkiye 2020 raporuna kentler bazinda
bakildiginda, sadece 11 belediyenin buna katildig1 belirtilmektedir.®
Halbuki, emisyon raporlanmasi sadece kentlerde ve iiretilen triinler
bazinda (mesela tekstil {iriinlerinin iiretiminde degil) sinirli kalmayip,
mal ve hizmet siirecinde kullanilan enerji kaynagi, geri doniisiim
islemleri, kimyasallar ve benzeri islemlerin 6l¢lilmesinin yanisira,
ulasim ve lojistik sektoriiniin ara¢ temizliginden, kullanilan yakit ve
emisyon oranina kadar hesaplanip raporlanma siireci olusacaktir.
Dolayisiyla da AB iilkeleriyle ekonomik iliskilerde yeni ¢evreci, glimriik
dis1 engeller de olusacaktir. Bu uyum gayretleri de raporlama ve
standartlar1 saglama silirecinde yeni maliyetlerin ve prosediirlerin
olusmasi anlamina gelmektedir.

Benzer bir AB standartlarina uyum siireci, 1990’larda AB Gilimriik
Birligi ile olan siiregte de yasanmigtir. 1990’lar boyu miizakere
edildikten sonra 1995°de yiriirliige giren AB-Tiirkiye Glimriik
Birligi’nin gergeklestirildigi donemde AB’nin o donem iiye sayisi
12°den yeni 15’e yiikselmisti, dolayisiyla, bugiinkii kadar kapsamli bir
ekonomik alani kapsamiyordu. O doénemdeki siire¢ ile Onemli
benzerlikler arasinda, bu doniisiime ve AB standartlarina uyum
saglayabilen iiretici, ihracat¢1 ve hizmet saglayicilarin avantaj elde
edebilmeleri boyutu yer almaktadir. Her ne kadar Giimriik Birligi
giiniimiizde acilen giincellenmeye ihtiya¢ duyulan bir anlagma olsa da,10

9  Uluslararasi Karbon Salinim Hesaplama Projesi (Carbon Disclosure Project)’in Tiirkiye ayag:
Sabanci Universitesi’nce yiiriitiilmektedir. CDP Turkey Climate Change and Water Report
2020 , Erisim Tarihi: 09.10.2021
https://cdpturkey.sabanciuniv.edu/sites/cdpturkey.sabanciuniv.edu/files/cdp_turkey 2020 clim
ate_change and water_report.pdf

10 Gerek AB’ye liye devlet sayisinin 1995°de 15 iken ve ¢ogunlukla Kuzey ve Bati Avrupa
devletlerinden olugmaktayken giiniimiizde Brexit sonrast dahi bu saymimn 27 olmasi ve gok
sayida Dogu Avrupa devletlerinin bulunmasi bu anlagsmanin giincellemesi gerekmesinin
nedenlerinden biridir. Ayrica, Tiirkiye nin heniiz AB iiyesi olmamasi ve bundan dolay1 Giimriik
Birliginin karar vericisi degil, uygulayicisi olmas: ve bilhassa AB ile ABD arasi olas1 bir
Transatlantik Ticaret anlagmasinin diginda tutulurken, ya da bagska serbest ticaret anlasmalari
(STA) yapilirken karar verme asamasina dahil edilmemesi bir problem teskil etmektedir. Ve
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o donemde Tiirk sanayisinin ve igletmelerinin uluslararasi rekabetgiligi
bakimindan 6nemli bir sinav olmustur. Bilhassa AB dis1 ve Glimriik
Birligi disgindaki 3. {ilkelere nazaran bu yeni Yesil Doniisiim
standartlarii karsilayabilen Tiirk firma ve kuruluslar1 6nemli avantajlar
elde edeceklerdir. Tiirkiye, bu doniisiimii yapabilmesi durumunda, AB
pazarina giris noktast olma 6zelligini devam ettirecektir. Ancak bu
doniisiim, Sahin vd.!’de belirttikleri gibi avantajlarinin yaninda ek
maliyetlere de sebep olacaktir. Nihayetinde, bu doniisim ve AB
kurallarina uyum siirecinde ¢esitli paydaslar, AB kurumlari ile olan
temaslarini arttirip, Tiirkiye ve AB arasindaki ¢esitli iliskilerin de belli
dlciide yeniden canlanmasini saglayacaklardir. Ozellikle de iiyelik siireci
boyunca yapilmasi gereken AB ile Tiirkiye’nin yasa ve kurallar
arasindaki uyum siirecindeki Cevre ve Enerji fasillar1 bakimindan
onemli agamalar kaydedilmis olacaktir.

3) Yesil Mutabakat’a uyum siirecinde asilmasi1 gereken onemli
yonetimsel eksiklikler.

Yesil Mutabakat dolayisiyla firsatlar kadar, gegis siirecinde (6zellikle de
yesil donilisiim ile ilgili gereken uyumlar1 yapamayan firmalar
bakimindan) AB ile ticarette karsilasilabilecek engeller s6z konusu
olabilir. Doniigiim siirecindeki bazi kanunlarin ve yonetmeliklerin uyum
stirecindeki zorluklarin ve bilhassa doniisiim siirecinin koordineli olarak
ylriitiilebilmesi bakimindan yonetimsel noksanliklarin da bir an 6nce
giderilmesi gerekmektedir. Zaten derin ve karmasik bir yapiya sahip olan
AB Biirokrasisi!? ile miiktesebatina uyum siirecini yiiriitecek kurumun
bakanlik seviyesinden baskanlik diizeyine diisiiriilmesine ilaveten, cevre
ile ilgili konular da ¢esitli bakanliklar arasinda boliinmiis bir portfoye
sahiplerdir.

1995 anlasmasina Ingiltere de dahil iken BREXIT sonras1 Ingiltere nin AB ile ayr1, Tiirkiye ile
ayr1 anlasmalar yapmast durumu da unutulmamalidir. Diinya Ticaret Orgiitii (DTO) niin de
1995 de kurulmus olmasi ve o tarihten bu yana genislemesi de Diinya ekonomisinin ve
ticaretinin onemli degisiklikler yasamasina sebep olmustur. Dolayisiyla, degisen kosullar
karsisinda anlagmanin 6nemli olarak giincellenmesi gerekmektedir.

11 Goktug Sahin, Muhammed Ali Taksim, ve Burak Yitgin. “Effects of The European Green Deal
on Turkey’s Electricity Market.” Isletme Ekonomi ve Y6netim Arastirmalar1 Dergisi 4.1 (2021):
40-58.

12 AB’deki biirokrasi “Eurocracy” diye de adlandirilmaktadir ve iiye devletlerin ulusal kanun ve
yonetmelikleri, Briiksel’de olusturulan kural ve miiktesebatlar ile uyumlu olmalidir.
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Tiirkiye’de Enerji Piyasalarin1 diizenleyen bir kurum vardir!'3 ve
Cumhurbaskanligi Kararnamesiyle bir Tiirkiye Cevre Ajans1 (TUCA)
kurulmasina yonelik yonetmelik resmi gazetede yayinlanmis,!'4 ve
teskilat yapisi ile sorumluluklar1 hakkinda genel bilgiler verilmistir.
Ancak bu kurumun heniiz ¢evre yonetimi bakimindan nasil bir etkin
yetkiye sahip olacagi (denetleme veya diizenleme yetkisinin nasil
isleyecegi, atik depozitosu diginda hangi sertifikasyon veya denetim
stireclerini yiiriitecegi) heniiz netlik kazanmamistir. Mevcut teskilat
yapis1, amag ve misyonuyla, Tiirkiye Cevre Ajansi’nin (TUCA’nin) bir
iist kuruldan ziyade, Cevre ve Sehircilik Bakanligina baglh bir kurulus
olarak isleyecegi gdzlemlenmektedir. I1k etapta birincil gorevi bir kamu-
ozel isbirligi (KOI) sistemi kurarak atiklarin azaltilmasi igin depozito
yonetim sistemi kurmak olacaktir. Bu sistemde atik yaglarin yonetim
sistemi, ya sistemin pargasi olarak ya da ayr1 bir sistem olarak TUCA’nin
sorumluluklar1 arasinda yer almaktadir. Ayrica, elektrikli scooter’lardan
“iggaliye bedeli” almakla da yetkili olacaktir.

Bu kurumun (TUCA’nm) bir koordinasyon gorevi iistlenip
ustlenemeyecegini de zaman gosterecektir, ¢iinkii Tiirkiye’nin gevre
yonetimi bakimindan en biiyiik yonetimsel sorunlarinin basinda yillardir
cevre konularinin farkli bakanliklarin portfoyiinde boliinmiis oldugu ve
¢ogu zaman bagli olunan bakanligin da ikincil konusu oldugu
gozlemlenmektedir. Dolayisiyla genel yonetisim bakimindan
Tirkiye’deki Kamu Kurumlarinin Cevre Portfoy eksikliginden soz
edilebilir.’s Bu baglamda Yesil Doniisiimiin Enerji ve Tabii Kaynaklar
Bakanligi, Tarim ve Orman Bakanlig1, Cevre ve Sehircilik Bakanlig ile
Disigleri Bakanligi’na bagli AB Bagkanligmin konulari arasinda
koordine edilmesi gerekmektedir. Ayrica, 6zellikle de yesil tahvil ve
sukuk gibi konularda Enerji Piyasasi Diizenleme Kurumu (EPDK),
Sermaye Piyasast Kurulu (SPK) ile Bankacilik Diizenleme ve
Denetleme Kurumu (BDDK) gibi iist kurular da siirece dahil

13 Enerji Piyasasi Denetleme ve Diizenleme Kurumu (EPDK) www.epdg.gov.tr , piyasa fiyatlar
ve cesitli enerji piyasasinin kurallarina miidahale eden denetleyici ve diizenleyici bir st
kuruldur. Finansal piyasalarda Bankacilik Diizenleme ve Denetleme Kurumu (BDDK)
www.bddk.org.tr ile Sermaye Piyasasi Kurulu (SPK) www.spk.gov.tr , diizenleyici ve
denetleyici Uist kurul olarak bulunmaktadir. Buna mukabil, Su sektoriinii denetleyen veya
diizenleyen bir iist kurul bulunmamaktadir; Devlet Su Isleri Genel Miidiirliigii (DSI) Tarim ve
Orman Bakanligia bagl bir Genel Miidiirliiktiir.

14 T.C. Resmi Gazete 15 Nisan 2021 Persembe Say1 31455, Yonetmelik : Cevre Ve Sehircilik
Bakanligindan: Tiirkiye Cevre Ajansinin Teskilati ve Calisma Usul ve Esaslar1 Hakkinda
Yonetmelik. https://www.resmigazete.gov.tr/eskiler/2021/04/20210415-3.htm

15 Ali Oguz Diridz. “Addressing climate change through the water—energy—food nexus: Lessons
learned from Turkey.” in Climate Change Law and Policy in the Middle East and North Africa
Region, ed. Damilola S. Olawuyi (Routledge, 2021) 136-152.
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olacaklarindan, gevre portfoyiinii biitiinciil olarak yonetebilmek adina
yeni Enerji Ajansi’nin bu kurum ve kurullar ile de koordineli ¢aligsmasi
gerekecektir. Atik yonetimi ve depozito sistemlerinin ydnetim ve
denetiminin yanisira, ¢evre denetimlerinden dolay1 ayrica valilikler,
emniyet (polis), jandarma, sahil giivenlik gibi resmi kurumlar ile kolluk
kuvvetleri ile yerel yonetimler ile de belirli koordineli siiregler
gelismelidir. Ayrica, elektrikli scooter’lardan belirli bir “iggaliye bedeli”
almakla da yetkili'6 olacak olan TUCA’nin Ulastirma ve Altyap:
Bakanligi’yla da bu siireci esgiidiimlii olarak beraber yiiriitmesi
gerekecektir. Biitiin bu kuruluslarla olan iligki, gérev ve yetki dagilimi
netlesmelidir.

Yesil ekonominin OVP’de yer almasi bir irade gostergesidir, ve bu yonde
hi¢ olmazsa bir calisma niyeti oldugunun somut kanitidir. Ancak,
OVP’de yer alan yesil donisiimiin nasil ve ne sekilde uygulanacagi
onemlidir. Tiirkiye’de, bu konuda etkin bir doniisiim saglanabilmesi
adina, kamu kadar 6zel sektér, STK ve diger bu siiregteki paydas
kuruluslarin destekleri de dnemlidir. Dolayistyla, yeni kurumun yetki ve
sorumluluklari ile diger kurum ve kurullar ile olan iliskisinin de yasal
mevzuat ve yonetmeliklerle diizenlenmesi gerekmektedir. Biitiin bu
uyum siireci yapilirken de AB uyum siireci ve AB miiktesebatina uyum
da goz Oniinde tutulup, ilgili yeni kuruma AB standartlarina uyumlu
gorev ve sorumluluk verilmelidir.

4) Yesil Mutabakat AB ile iliskilerde yeni dinamizm yaratabilir mi?

Son yillarda, Tiirkiye ile AB arasindaki iligkiler, 2000’lerin bagindaki
iiyelik siirecinin ilk bagladig1 yillardaki dinamizmden ¢ok uzaktadir.
Bunun bir sebebi, iiyelik miizakere siirecinin ucunun belirsiz olmasindan
dolay1 ve dzellikle de Merkel ile Sarkozy yonetimleri altinda AB nin iki
lokomotif iilkesi olan Almanya ile Fransa’nin Tiirkiye’'nin iyeligi
baglaminda, iiyelik siirecini belirsizlestirmeleridir.!” Ayrica, bir yandan
AB’nin iki en 6nemli iiye {ilkesinin devlet ve hiikiimet bagkanlarimin
iradesiyle Tiirkiye’nin iiyelik siirecinin yavaslatilmasi, diger yandan da
Tiirkiye’de artan Bat1 ve Avrupa kuskuculugu nedeniyle hem toplumda
hem de akademik ortamda tepkiler gliclenmistir. Diger yandan, AB
icerisindeki Tiirkiye algis1 da iiyelik siirecine olumsuz etki etmeye

16 “Tirkiye Cevre Ajansi yeni bir rant kapist m1?”, DW, 1 Ocak 2021, Erisim Tarihi: 09.10.2021
https://www.dw.com/tr/tiirkiye-¢evre-ajansi-yeni-bir-rant-kapisi-mi/a-56111605

17 Cogu zaman dogrudan kars1 ¢ikmamakla birlikte, Gliney Kibris Rum Kesimi iizerinden bu
belirsizlikler ve vetolar 6ne silirlilmiistiir.
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baslamistir. Ilaveten, Avrupa icerisinde yer alan AB kurumlaria
giivensizlik ve AB siipheciligi de Tiirkiye’deki AB iiyeligine yonelik
olumlu tutumun biiyik Olgiide olumsuza doniigmesine de sebep
olmustur.!8 Bilhassa Ingiltere’nin AB’den ¢ikis1 yani BREXIT siireci de
Avrupa kuskuculugunun somut bir sonucu olarak tarihe yazilmistir ve
Tiirkiye gibi birgok aday iilkeler igindeki AB kuskuculugu ve iiyelik
karsithigint koriiklemistir. Bunun sonucu olarak da, hali hazirda
duraklamis olan iliskiler iyice ivme kaybetmeye devam etmistir. Bu
sebepten, gergin gecen ve bilhassa Giimriik Birliginin yenilenmesi
geregini de igeren Tiirkiye’nin AB iiyelik siirecine hi¢ olmazsa Yesil
Mutabakat uyumu ile bir dinamizm getirilmesi olasilig1 kuvvetlidir. Yesil
Mutabakat ile uyumlu bir yesil doniisiim siirecini benimseyen Tiirkiye
icin bu siirecte, hi¢ olmazsa AB’yle yogun temaslarin yasanacagi yeni
bir konu basligi olusmus olacaktir. Dolayli olarak da, iiyelik ile
sonuglanip sonu¢lanmamasi bir kenara, iliskilerde ve temaslarda yeni
bir karsilikli dinamizm yaratilmis olur.

Karsilikli bagimlilik (interdependence) ve karsilikli kazan-kazan (win-
win) bakis agisi, hem AB’nin kurulusunda bir baris projesi olarak yer
almasinda, hem de genel hususlari ile neo-liberal kuramlarin temelinde
yer almaktadir.!® Neoliberal kuram da Samper ve digerlerine20 gore,
halihazirda AB igerisindeki iklim degisikligi {izerindeki politik
tartismalar arasinda baskin olan kuramsal ¢ercevedir. Dolayisiyla, neo-
liberal bir teorik ¢ercevden bakmak gerekirse; neo-liberal anlatida
incelendigi gibi devletlerin ticari iliskilerinin bariga katki saglamasina
benzer olarak, Yesil Mutabakat ve bu kapsamdaki Emisyon Ticaret
Sistemi (ETS) de benzer bir islevde ¢alisarak gevreye verilen zararin
frenlenmesinde katki saglayabilir ve bu bakimdan Yesil Mutabakat,
Shuman plani2! ile benzestirilebilir. Her ne kadar ETS sistemi serbest

18 Rana izci Connelly, “Avrupa Siipheciligi ve Tiirkiye: Nasil Bir Avrupa?” Marmara Universitesi
Avrupa Toplulugu Enstitiisii Avrupa Arastirmalart Dergisi 23 no. 2 (2015): 59-78.

19 Robert O. Keohane, “International institutions: Can interdependence work?.” Foreign policy
(1998): 82-194.

20 Juan Antonio Samper, Amanda Schockling, and Mine Islar. “Climate politics in green deals:
Exposing the political frontiers of the European Green Deal.” Politics and Governance 9.2
(2021): 8-16.

21 Schuman plani, ikinci diinya savasi sonrast Avrupa’da ve bilhassa iki diinya savasinda
birbirlerine kars1 savasmis Fransa ile Almanya arasinda kalici bir baris saglama planidir. Bu
plana gore, ortak bir uluslararas1 kurum gozetiminde, donemin stratejik kaynaklari olan komiir
ve ¢elik iretiminin zengin oldugu havzanin ortak iiretim bi¢iminde ve ortak yatirimlar
¢ekebilecek sekilde diizenlenebilmesiydi. Bunun ilk somut {iriinii, 6 iilkeden olusacak olan
Avrupa Komiir ve Celik Toplulugu (AKCT) olacaktir. AB Bagkanlig1 (2021): Schuman Plani,
Avrupa Birliginin Tarihgesi Son Giincelleme: 08 Mayis 2020 AVRUPA BIiRLiGi
KRONOLOYJISI (2010-Giiniimiiz) : https://www.ab.gov.tr/p.php?e=105 Erisim: 09.10.2021.
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ticareti zorlastiran yapis1 geregi liberal degerlere zit gibi goriinse de,
temel islevsellik bakimindan benzerlikler gérmek yine de miimkiindiir.
Ayrica bir bagka benzetme de yine liberal diisiinceden dogup sonrasinda
farkli boyutlarda gelisen Demokratik Barig Teoreminin bazi yorumlari
iizerinden yapilabilir. Demokratik Baris Teoreminin temel dayanagi
olan Kant’in Daimi Barig Teorisi’nin 2. Boliimiin 2. Maddesinde
deginilen hiir devletler federasyonu,?? sadece demokratik bir birlik ve
kollektif giivenlikdiisiincesini degil, demokratik devletler toplulugu
fikrini de ortaya atmaktadir. Bu kuramsal temel giiniimiiziin NATO ve
AB gibi iki Avrupa-Atlantik uluslararasi kurulusunun temel deger
yargilarinda olan kuramsal bir altyapidir. Ayrica, bundan varilan
sonu¢lardan biri de bu demokratik ve hiir devlet topluluklarinin
birbirleriyle savasmayacaklaridir. Demokratik baris kuraminin ana
fikrinin 6ziidiir. Tipk1 demokrasilerin savagsmamasi ve diger iilkelere
ornek teskil etmesi fikri gibi, ¢evreye duyarlilik konusunda da, benzer
deger yargisina sahip olan uluslar, Kant’in hiir demokratik devlet
topluluklariin 6rnek teskil edici ilkelerine uyumlu bigcimde ¢evreye de
ayn1 O0rnek davranis sergileme arzusu ile motive olmaktadirlar. En
azindan Avrupa kitasinin ¢evre duyarhilifimin genis boyutta
diistiniilmesi bu perspektiften ele alinmast miimkiindiir. Yesil
Mutabakat diinya genelinde c¢evre bilinci ve g¢evre problemleriyle
miicadele motivasyonu i¢in 6rnek teskil edebilir ve belki de bir nevi
“doga ile baris” kavramindan bahsedilebilir.

Bir bagka demokratik barig yorumundan hareketle, Yesil Mutabakat ve
bu kapsamdaki ETS sistemi, demokrasinin dayatilmasinin kolektif fayda
saglamas1 sebebiyle miibah oldugu fikriyle benzestirilebilir. Her ne
kadar bu yorum ¢ok ciddi elestirilere maruz kalsa da, yorumun altindaki
temel fikir olan “kolektif fayda i¢in dayatma yapma” fikrini ETS
sisteminin karbon emisyonu yiiksek iriinlere fazladan vergi
yiikiimliiligii getirmesi yani benzetmek gerekirse “yaptirim uygulamasi”
ile benzestirip, diger iilkelere ¢evreci politikalar1 dayatarak kolektif
faydaya hizmet edebilir. Zira Avrupa Pazar1 diinyanin en biiylik ve
potansiyeli en yiiksek pazarlarindan biri olup, herhangi bir ihracat yapan
tilke i¢in goz ardi edilmesi kolay bir unsur olmadigimdan, ETS nin Yesil
Mutabakata uyum saglamayan flilkelere karsi da kararli bir sekilde
uygulanmasi Avrupa Pazarinda ticaret yapan iilkelerin bir noktada
emisyon degerlerine dikkat etmelerini gerektirecektir. Demokratik barig

22 Immanuel Kant, (Translated Mary Campbell Smith) Perpetual Peace a Philosophical Essay,
Original 1795, Project Guttenberg January 14, 2016 [EBook #50922]

https://www.gutenberg.org/files/50922/50922-h/50922-h.htm Erisim Tarihi: 09.10.2021, S.
128-129.
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teoremindeki benzer yorumu, “doga ile baris” kapsamindaki benzeri
Yesil Mutabakat’tan ayiran temel nokta; Yesil Mutabakat kapsaminda
saglanacak faydalarin pozitif bilim vasitasiyla objektif olarak dl¢tilebilir
olmasidir. Ayrica, daha 6nce de vurgulandigi gibi, kolektif etkileri olan
bir unsurun korunmasindan dolay1 sorumlulugun paylasilmasi hususu
da g6z 6niinde bulundurulmalidir. Ayn1 kapsamda ¢evre problemleriyle
miicadele edilmedigi takdirde gezegenimizin ve i¢indeki canlilarin
basina gelecek olumsuzluklarin yine bilimsel verilerle olgiilebilir ve
Ongoriilebilir olmasi, dolayisiyla “kolektif fayda” kavramini ¢ok daha
somut bir sekilde ortaya koyabilmektedir. Bilhassa hava ve su kirliligi ile
sudaki yasam1 olumsuz etkileyen mikro plastiklerle yiizlesmek igin tek
bir bolge veya iilkenin tek basina bu miicadeleyi etkin bigimde
ylriitmesi yeterli degildir.23

ETS’nin ekstra vergilendirme sistemi, serbest ticareti kisitlayici etkisi
sebebiyle liberalizmin temelleriyle ¢elisiyor gibi de yorumlaniyor
olabilir. Ancak, diger taraftan, ortak mallar (collective goods) ile ilgili
kullanimlarin serbest olmakla beraber, olasi yan etkilere karsi
(externalities) bir ¢esit amortisman bedeli alindig1 varsayilirsa, ETS nin
bir ekstra vergi olmadig1 argliman1 da ortaya atilabilir. Neticede, ¢evre
ile ilgili sorunlar, kiiresel ve sinir agsan meselelerdir. Dolayisiyla, alinan
tedbirlerin etkili olabilmesi adina, sadece bir iilke veya bir bolgenin
degil, olabildigince ¢ok sayida iilke veya bolgenin ETS gibi ¢evreye
yonelik sistem ve tedbirlerin parcasi olmasiyla etkin sonuglar elde
edilebilir. Bu sebeptendir ki 2015 yilinda, Birlesmis Milletler
onderligindeki kiiresel siirdiiriilebilir kalkinma amaglari24 birgok ¢evre
ile ilgili sonuclarin elde edilebilmesi amaclarinin kiiresel olmasi
gerektigini vurgulamaktadir.

Her ne kadar makalede bu AB ile yesil doniisiim stireci genel olarak
olumlu bir siire¢ olarak analiz edilmis olsa bile, siirecin zorluk ve

23 Ortak Varliklarin Trajedisi (Tragedy of the Commons)’un maalesef en belirgin 6rnekleri,
gezegenimizdeki kiiresel ortak varliklar (global commons) ve dolayisiyla dogal kaynaklardir.
Kiiresel 6l¢ekte bir sorun olan gevre kirliligi gibi durumlarda, hava ve su gibi ortak kaynaklarin
kirlenmesinin ulusal smirlarin ¢ok dtesinde etki ettikleri goriilmektedir. Ornegin, sudaki
yasamin mikro plastik atiklardan kirlenmesi biitiin iilkeleri etkilemektedir. Mikro plastik ve
benzer ortak varliklarin okyanuslar kirletmesi konusu igin bakiniz Joanna Vince and Britta D.
Hardesty. “Governance solutions to the tragedy of the commons that marine plastics have
become.” Frontiers in Marine Science 5 (2018): 214.

24 Birlesmis Milletler Siirdiirilebilir Kalkinma Amaglari, 2015°den bu yana 17 amagtan
olugmaktadir. Bu amaglar dogrultusunda yoksullugun sona erdirilmesi, esitsizlik ve adaletsizlik
ile miicadele ve iklim degisikligini diizeltmek i¢in biitiin iilkelere ¢agrida bulunmuslardir.
Kiiresel Amaglar hakkinda daha detayl bilgi i¢in https://www.kureselamaclar.org/ Erisim
Tarihi: 09.09.2021.
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sancilar1 da géz ardi edilmemelidir. Bir¢ok sorun ¢oziilse bile, oncelikle
Gilimriik Birligi’nin heniiz yenilenmemis2?5 olmasiyla ilgili sikintilar
biiyiik dl¢iide devam edecektir. Bir yandan Giimriik Birligi ile ilgili
sorunlar ¢oziilmese bile yesil doniisiim, uyum saglayabilen ve doniisiimii
gergeklestirebilen Tiirk firmalarini1 daha rekabetci kilip, Avrupa pazarina
olan avantajli erigimlerini korumalarini saglar. Ancak diger yandan da,
yenilenmemis Giimriik Birligine ilaveten Yesil Mutabakat ile ilgili yeni
engellerin ortaya ¢ikmasiyla, bu siireci sanki ticarette tarife dis1 yeni
engellerin konulmasi seklinde yorumlamak da miimkiindiir. Her ne
kadar, donilislimiin yapilmasi ¢evre ve gelecek nesiller adina fayda
sagliyor ve Tiirk firmalarin 3. Pazarlara karsin daha rekabetgi kiltyor
olsa dahi, bu siirecin Gilimriik Birligi’nin yenilenmemesi durumunda
zorluklar artacaktir. Dolayisiyla, bu siiregte, Tiirkiye ile AB arasinda
Gumriik Birligi’yle ve bilhassa diger iilke ve bolgelerle imzalanan
serbest ticaret anlagsmalariyla (STA) iligkili avantajlarn?6 ve ¢ikarlarin
karsiliklt korunmasi1 hususlarinda karsilikli hassasiyet gosterilmesi
gerekmektedir.

Yesil doniisiimiin AB Yesil Mutabakati ile uyumlu olmasi genel anlamda
olumlu olarak kabul edilmekle beraber, Gliimriik Birligi siirecinde de
goriilecegi gibi, sonucun siyasi bir karar olan iiyelik siirecine olumlu
etki etme olasilig1 azdir. Siyasi olarak Glimriik Birligi’ne alindig1 1995
yilindan bu yana Tirkiye’nin aday {iilke statiisiine gegmesi dahi
sorunsallart olan bir siiregti. Buna karsin 2004’de Orta Avrupa iilkeleri
ve Kibris Rum Kesimini iiye olarak dahil eden, 2007°de Romanya ile
Bulgaristan’t ve en son 2013’de Hirvatistan’1 tiye?’ alan 2000’li
yillardaki AB Genisleme siireclerinde, Tiirkiye halen aday {ilke
statlistindedir. Giimriik Birligi’ne ragmen bu yolda 6nemli bir ilerleyis
kaydedilememesinde oldugu gibi, bu AB Yesil Mutabakat kurallarina
uyum siireci de {iyelige yol agmayabilir. Bu uyum siireci, gelecekteki
olas1 bir siyasi karar sonucu yeniden olusabilecek iiyelik siirecinin
canlanmasi icin belirli olasiliklar1 acik tutabilir. Ilaveten, Avrupa
pazarina olan erisimin muhafaza edilmesiyle de ticari, ekonomik ve
cevre bakimindan gelecege yatirimlar yapilmis olacaktir. Dolayisiyla,
sirf bunlardan dolay1 Yesil Miitabakat’a uyumlu bir yesil doniisiim

25 Sinan Ulgen. Trade As Turkey’s EU Anchor. Carnegie Endowment for International Peace,
2017.

26  Ayricalikli ticari anlagmalarin serbest ticaret ve mevcut diger ikili anlagmalar iizerinde olasi
olumsuz etkileri ile ilgili Bkz. Jagdish Bhagwati. Termites in the trading system: How
preferential agreements undermine free trade. Oxford University Press, 2008.

27 Avrupa Parlamentosu

https://www.europarl.europa.eu/external/html/euenlargement/default_en.htm Erisim Tarihi
10.10.2021
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siirecini yapmaya deger. Hem yesil mutabakat hem de iilkemiz igin
doniisiimiin yararli olabilmesi adina getirilen bazi 6neriler, bir sonraki
boliimde sunulmaktadir.

5) Tiirkiye’deki Yesil Doniisiimiin, AB Yesil Mutabakat bakimindan
ve Genel AB ile olan iliskilerde yeni dinamizm yaratabilmesi i¢in
oneriler.

Her ne kadar, AB Yesil Mutabakati’nin, Glimriik Birligi yenilenmeden
bir cesit ticarette tarife disi engel?8 olma olasiligi bulunsa dahi, bu
doniisiimii Tiirkiye hem AB pazarimi muhafaza etmek hem de gelecek
nesiller adina ¢evreyi korumak icin gerceklestirmek durumundadir.
Tiirkiye’deki Yesil Doniistimiin, AB Yesil Mutabakati bakimindan ve
genel olarak AB ile olan iligkilerde yeni dinamizm yaratabilmesi igin
Oneriler bu makalede sunulmustur. Belirtilen 6neriler madde olarak
belirlenmistir;2°

5.1 ik 6neri, yeni TUCA’1n sadece atik depozito ve elektrikli
scooter ile ilgili hiikiimlerin dtesinde, sanayide ve konutta
onay siireclerini yonetebilecek, EPDK, SPK, BDDK gibi
yetkilere sahip, bilhassa su yonetimi ve su kaynaklarinin
korunmasini, kirletilmemesini ve verimli kullanimim
denetleyecek yetkilere sahip olmasidir. Cevre ile ilgili
hususlarda Su gibi kaynaklar1 yonetirken, ciddi yaptirimlar
yetkisini elinde tutmali, ihlal eden firmalara ve kuruluslara
kars1 caydirici olmalidir.

5.2 ikinci 6neri, TUCA’n, bilhassa yesil doniisiimii, organize
sanayi bolgelerinde (OSB’lerde) doniisiim siirecini yonetmesi,
bu baglamda OVP’de s6zii gegen uluslararasi akreditasyonlara
uyumluluk standartlarinin belirlenmesine ve bilhassa Avrupa
Yesil Mutabakat ile ilgili doniisiim siirecinin ylriitiilmesine
onderlik etmesidir. Bu 6nderligi yaparken de hem Hazine
kaynaklarindan dogrudan, hem vergi indirimiyle, hem de AB
ve diger uluslararast kalkinma fonlar1 kanaliyla doniisiime
ayak uyduran firma ve kuruluglara 6dill ve tegvikler
saglayabilmesidir.

28 Ingilizce literatiire “non-tariff barrier to trade” olarak yayginca kullamlmaktadir.

29 Bu maddeler ilk akla gelen baskin konular olup, kesinlikle kisitlayici bir liste olma iddias1
tagimamaktadirlar.
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Ucgiincii oneri, TUCA’1n bagimsiz ve seffaf bir iist kurul
olarak islemesi. Kurum, g¢evre ile ilgili siirecleri yonetirken
mutlaka bagimsiz ve seffaf olmalidir ki hem ulusal hem de
uluslararasi anlamda giiven duyulan bir yapiya sahip olsun.
Bu seffaflik ve giivenilirlik, bilhassa uluslararasi finansmani
yonlendirebilmek bakimindan, inandiricilik ve sayginlik
bakimindan mithimdir.

Dordiincii 6neri olarak da, son yillarda tartisilan Cevre Etki
Degerlendirmesi (CED) raporlarinin onay siirecinin, bundan
boyle, bagimsiz ve seffaf bir tist kurul hiiviyetine kavugtuktan
sonra TUAC tarafindan yiiriitiilmesidir. CED onay siireci gibi
yaptirim giicii kuvvetli bir mekanizmanin bu kurumda olmasi,
kurulun yetki ve sayginligini arttiracaktir.

Besinci oneri olarak; Kurum, sadece sanayide degil, finansal
piyasalarda da baz1 diger ¢evre ile ilgili yapilar
denetleyebilmelidir. Bilhassa yenilenebilir enerji kaynaklarinin
dahi ¢evre iizerindeki etkilerinin maliyetlerinin daha uzun
donemli hesaplanabilmesi bakimindan bu denetim yetkisi
onem arzetmektedir. Enerji piyasasi ve ozellikle de finansal
acidan yesil fon ve tahvillerin olabilecegi EPIAS iizerinde bir
denetimlerde SPK ve BDDK ile esgiidiim halinde TUAC da
dahil olmalidir. Bu sayede, enerji yatirimlarinin ve bilhassa
Yenilenebilir Enerji yatirimlarin sadece iiretim hesaplariyla
degil, genis bolgenin flora, faunasi ve genel olarak ¢evre etkisi
bakimindan puanlanmasi gibi bir sistem sonucu fon ve
hisselerin degerlenmesi 6nem arz etmektedir.

Altinct 6neri olarak, Tiirkiye’nin Emisyon Ticaret Sistemi’ne
(Emmision trading system, ETS) dahil olmamasindan dolay1,
karbon ticareti ile ilgili finansal bir sistemin kurulmasi,
firmalarda ve sanayide ve bilhassa kii¢iik ve orta olgekli
isletmelerde (KOBI) emisyon hesaplanmasima (carbon
footprint ve carbon disclosure), bir de su verimliligi ile ilgili
puanlama yapilmada TUAC, onderlik edebilir. ~ Yani 3
sertifikasyon ve puanlama:

5.6.1 Karbon Salimi ve Ticareti

5.6.2 Emisyon Hesaplama (Carbon Disclosure)
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5.6.3 Su Endeksinin sadece Baraj doluluk oranindan 6teye su
tilketim verimliligini de hesaplamali (Bilhassa tarimda
onemli)

Mevcut 6 oneri, hali hazirda agirlikl olarak bir atik yonetim ve elektrikli
scooter’ler ile simirli olan TUAC’1n veya benzer bir kurumun OVP
kapsamindaki yesil doniisimiin AB Yesil Mutabakat ile uyumu
yiirlitecek bir kurum olabilmesi i¢in gerekenleri siralamaktadir. Sonug
olarak, bu doniigiimiin kapsayici ve uluslararasi yatirimlari ¢gekebilmesi
bakimindan, uluslararasi ¢evre ve seffaflik standartlarina uyumlu olmast
elzemdir. Diger tiirlii, degisimi 6ziimsemeden ufak ve ¢evre bakimindan
aslinda eksik hesaplarla, sadece ticari korumacilik bakis agisiyla gergek
uzun donemli maliyetler hesaplanamaz.

6) Sonugc:

Yesil Mutabakat’a uyum siirecinin zorluklar1 vardir. Ancak bunu
gegmiste Glimriik Birligi standartlarina uyum siirecinde oldugu gibi
simdi de hem Tiirk firmalarin1 daha rekabetgi kilip, hem de Avrupa
Pazarin1 korumalarimi saglayacagi bir siire¢ olarak gérmek, firmalari
uluslararasi anlamda rekabetci ve avantajli kilacaktir. Ayrica burada en
biiylik yatirnm gelecege ve cevreye olacaktir. Ancak siyasi olarak
Gumriik Birligi ve buna karsin 2004 ile 2007 Genisleme siirecinde
oldugu gibi bu durum iiyelige yol agmayabilir. Yesil Mutabakata uyum
saglamak, ticari, ekonomik ve c¢evre bakimindan gelecege yatirim
olacaktir ve sirf gelecek nesillere saglayacagi fayda icin dahi bu
donlisiimii yapmaya deger. Tiirkiye’nin ¢evre ile ilgili yonetisiminim
yeterince gii¢lii olmamasi, yillardir goz gore gore tekerriir eden dogal
afetlerden, ¢evre felaketlerinden ve insan yapimi ¢evre kirlilikleri ile
nehirlere dokiilen kimyasallar gibi rezaletlerden anlasilmaktadir. Ciddi
caydiric1 yaptirimlarin eksiklikleri dahi bu baglamda bir yonetisim
noksanidir.

Biitlin bunlar yetmiyormus gibi, ¢ok fazla karsilik gérememis dahi olsa,
Paris Iklim anlagmasinin imzalanmamasina yonelik kars: kampanyalar
da yiiriitiilmeye ¢alisilmistir. Paris iklim anlasmasma ve AB Yesil
Mutabakatina karsi sunulan argiimanlar arasinda rolatif kazang odakli
ve meseleye gegmis odakli yaklasimlarla argiimanlar tretilmektedir.
Ornegin, Paris Iklim Anlagsmasmm Tiirkiye, Kyoto Protokolii gibi gok
ge¢ imzalamistir. Trump ayrildiktan sonra Biden doneminde ABD’nin
geri donmesi ve 2021 sonunda TBMM’nin de anlasmay: tasdik
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etmesiyle birlikte, anlagmay1 imzalayan ancak tasdik etmeyen az sayida
iilke kalmistir (Eritre, Yemen, Libya, Irak ve Iran gibi ¢ogunlukla
Ortadogu ve Afrika iilkeleri). Oniimiizdeki siiregte Glasgow’da
diizenlenecek COOP 26 iklim konferansi kararlarina Tiirkiye’nin ne
zaman dahil olacag1 ve imzaladiktan sonra meclis onayindan ne zaman
gegecegi de ayri bir merak konusudur.

Tirkiye’nin iklim degisikligi ile miicadelede ve yenilenebilir enerji
yatirimlarina yonelik “hicbir sey yapmadig1” seklindeki elestiriler agir
ve biiyiik 6l¢lide haksiz bir elestiridir (Basta Hidroelektrik Santralleri —
HES , Riizgar Enerji Santrali — RES, Glines Enerji Santrali — GES, ve
diger yenilenebilir enerji kaynaklarina son 20 yilla 6nemli tesvikler
vererek hizla yeni yatirnmlarin ger¢eklesmesini saglayarak yenilenebilir
enerjinin oniinii agmistir). Buna mukabil, Tiirkiye’deki yapilan enerji
yatirimlarinin ve hatta yenilenebilir enerji yatirimlarinin dahi ne yazik ki,
CED raporu gibi siireglerin yeterince seffaf yapilamamasindan ve genel
cevre etkisinden ziyade iiretim odakli yatirimlarin belirlenmesinden
dolay1 6nemli eksikleri oldugu gercegi de goz ardi edilemez.

Uluslararasi taahhiitler ve yenilenebilir yatirimlarda ise, Tiirkiye’nin bazi
konularda, AB iiyeligi veya iklim politikalarina yonelik konularda,
yatirimlar s6z konusu oldugunda daha ¢abuk hareket edebilecegi, ancak
kisitlayici tedbirler ya da uzun donemli taahhiitler s6z konusu oldugunda
daha agirdan alabilecegi gbzlemlenmektedir. Kyoto Protokolii veya Paris
Iklim anlagmasindaki gecikmeler gibi diger uluslararasi hukuk ile alakall
AB standartlarinda da acele edilmedigi gézlemlenmektedir. Her ne kadar
AB tiyesi tilkeler i¢in bir 6nkosul olsa dahi, Tiirkiye, Uluslararasi Ceza
Mahkemesi’nin dayanagi olan Roma Satiisii'nii de heniiz
imzalamamistir.30 Ancak, eger nihai hedef AB’ye tam {iyelik ise (ki
Tiirkiye’de resmi makamlar, AB’ye tepkilere ragmen tam iiyelik
hedefinden vazgegtiklerini hi¢cbir zaman telaffuz etmemistir), AB
miiktesebati, kural ve usullerine uyum siirecine devam etmeye
caligmaktadir. 1999 Helsinki Zirvesindeki {iyelige aday {iilke statiisiinden
bu yana Tiirkiye, 31 AB’ye katilim usul ve kosullarina riayet etmekte,
bunlarin uygulanmasi yoniinde gayret sarfetmektedir. Dolayisiyla, tam
tiyelik hedefinin sonuglanmasi asamasinda eninde sonunda bu
standartlara bir uyum saglama durumu s6z konusu olacaktir.

30 Cigdem Akin. “Avrupa Birligine Uyelik Yolunda Tiirkiyenin Uluslararasi Ceza Mahkemesini
Kuran Roma Statiisiine Taraf Olmasmin Yeri”. Uluslararast Suglar ve Tarih Dergisi /
International Crimes 21, (2020): 53-79.

31 Sanem Baykal. “AB hukukunun temel ilkeleri ¢er¢evesinde AB’ye katilim ve Tiirkiye’nin

miizakere ¢ergeve belgesinde yer alan esaslar.” Ankara Avrupa Caligmalar1 Dergisi 12.1 (2013):
1-30.
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Kald1 ki, 6zellikle gevre ile ilgili standartlara uyum siireci sebebiyle
‘maliyet artiyor’ argiimanlarinin temelden eksik oldugunu belirtmek
gerekir. Cevreye verilen zararlari, orman yanginlari, deniz kirliligi ve
miisilaj sorunu, seller, kuraklik ve diger su kaynaklariyla ilgili yasanan
zorluklar ile benzer ¢gevre sorunlarin bu maliyet hesaplamalarina uzun
donemde mutlaka dahil edilmesi gerekmektedir. Gelecekte tarim, hava
ve su kalitesi ve diger dogal yasam ve ¢evre problemlerinin ¢ozlilmesiyle
alakali olan maliyetler g6z Oniinde tutulursa, asil doniistimii
yapmamanin maliyetinin gelecek nesiller i¢in ¢ok daha agir olacagi
asikardir. Glinlimiizde kimi firmalarca maliyet ve yiik olarak goriilen bu
doniistimiin ihmal edilmesi, belki ¢ok da uzak olmayan bir gelecekteki
bilingli nesillerce geriye doniiliip bakildiginda ¢evreye ve uluslararasi
ortak varliklara yonelik uluslararasi su¢ olarak o zamanki tarihe
gececektir. Son olarak, ¢cok ge¢ olmadan, firmalarin bu yesil doniisiimii
gerceklestirme iradesini ortaya koymalari, ve gecmiste agir dogal
tahribat yapanlarin da kefaret bedellerini 6deyebilmek adina yeni ¢evreci
yatirnmlari gergeklestirmeleri gerekmektedir.

EK 1- Anadolu Ajansi; 2022-2024 OVP’de “Yesil Doniisiim”
bashgina iliski detaylar:32

Iklim degisikliginin etkisini tiim diinyada daha siddetli bir sekilde
gostermesi, slirdiiriilebilirlik kavrami cergevesinde yesil ekonomiye
gecis siirecinin 6nemini artirmigtir. Avrupa Birligi (AB) tarafindan 2019
yil sonunda agiklanan Avrupa Yesil Mutabakati gibi yaklasimlarla
gelismis iilkelerin onciiliiglinde kiiresel diizeyde ekonomi politikalarinda
iklim degisikliginin agirlig1 artmaktadir. Bu durum, basta ana ihracat
pazarimiz olan AB olmak iizere iilkelerin uygulayacagi yeni politikalara
gore sanayide ve ekonomi genelinde yesil doniisiimiin gerekliligini
beraberinde getirmektedir. Program doneminde kiiresel deger
zincirleriyle biitiinlesme ve daha fazla uluslararasi yatirim ¢ekme siireci,
bu yeni anlayis ¢ergevesinde Yesil Mutabakat Eylem Planinda yer alan
hedef ve eylemler de dikkate alinarak sekillenecektir.

32 Ayse Bocuioglu Bodur, Enes Duran, ‘Yesil doniisim’ OVP’ye girdi Yeni Orta Vadeli
Program’da (OVP) “yesil doniisiime” yer verilerek, yesil ekonomiye gegis siirecine iligkin
politika ve tedbirler belirlendi. Anadolu Ajansi 05.09.2021 :
https://www.aa.com.tr/tr/cevre/yesil-donusum-ovpye-girdi/2356412 Erigim Tarihi: 09.10.2021.
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EK 2-

Politika ve Tedbirler33

1. Sanayi, ticaret, ulastirma, ¢evre ve enerji alanlarinda yesil
donlisim ve dongiisel ekonomiye gecisi destekleyici yeni
yaklasimlar, dis finansman imkanlar1 da dikkate alinarak destek
ve kredi tesvik mekanizmalar gercevesinde hayata gecirilecek;
basta geri doniisiim teknolojileri olmak tlizere verimlilik artiran
ve sera gazi emisyon artisini sinirlamay1 hedefleyen yatirimlar
desteklenerek uluslararasi ticaret alaninda iklim degisikligi
politikalariyla uyumlu sekilde ihracatin rekabet giicii artirilacaktir.

2. Yesil doniisimii hizlandirmak amaciyla Ar-Ge caligmalari
desteklenerek yesil iiretim i¢in gerekli teknolojiler gelistirilecek
ve yaygilagtirilacaktir.

3. Yesil OSB ile yesil endiistri bolgesi sertifikasyon sistemi
tamamlanarak, ¢evreye duyarly, siirdiiriilebilir sanayi ve dongiisel
ekonomi alanlar1 olusturulmasina hiz verilecektir.

4. Finansal sektoriin diizenleyici ¢ergevesi sanayinin yesil 127

doniisiimiinii kolaylastiracak sekilde gelistirilecektir.

5. Cevreye duyarl yatirnmlarin finansmani amaciyla uluslararasi
standartlarla uyumlu rehber hazirlanarak yesil tahvil ve sukuk
ihraglar tesvik edilecektir.

6. Kiiresel iklim degisikliginin olumsuz etkilerini en aza indirmek
amaciyla enerji ve {iretim kaynaklarmi verimli bir sekilde
kullanan, ¢cevre dostu iiretime yonelik yatirimlar desteklenecektir.

7. Sifir atik uygulamalar1 hanehalkini da kapsayacak sekilde
yayginlastirilacak ve {iretimin kritik alanlarindaki ihtiyacin
disinda kalan atik ithalatinin azaltilmasina yonelik tedbirler
alinacaktir.

33

T.C. Resmi Gazete 5 Eyliil 2021 Pazar, Say1 : 31589 (Miikerrer), Karar Say1 4474, Orta Vadeli
Porgram (2022-2024)’tin B6liim IIT Makroekonomik Hedefler ve Politikalar Boliimiiniin 2.
Alt Boliimii “2. Yesil Doniisiim” kisminda bu maddeler verilmistir.

https://www.resmigazete.gov.tr/eskiler/2021/09/20210905M 1-1.pdf Erisim Tarihi 09.10.2021
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Abstract: This research paper investigates the Vilina Vias hotel in
Visegrad city of Bosnia and Herzegovina which was used as a former rape
camp for torturing, raping, beating, and killing innocent civilians, mostly
Bosnian Muslim women. The main problematic and ethical issue of this
paper regarding Vilina Vias hotel is that it functions as a tourist place and
tourists still accommodate and sleep in the same beds which women were
attacked. The hotel receives high support from the Visegrad mayor,
Republika Srpska entity’s Tourism Ministry, and from Serb ethnic-
nationalist politicians. These politicians and the local community of
Visegrad constantly deny these crimes or erase any traces that can be used
as evidence against them. Therefore, this research paper takes a new
approach for trying to solve this denialism at the state level such as using
OHR’s (Office of the High Representative) possible interventions (Bonn
Powers) through building a monument near the hotel and definitely
terminating all tourism activities of the hotel. This paper also highly values
the suggestions of Vilina Vlas survivors during the creation of a memorial
forvictims. Thus, it asks the main research question of “What do survivors
of Vilina Vlas demand from the current High Representative of BiH
(Bosnia and Herzegovina) to commemorate the rape victims of Vilina Vias
Hotel in Visegrad?” It proposes the combination of two theoretical
frameworks which are conflict reconciliation and Alexander Wendt’s
constructivism for stressing to construct “collective identity and shared
ideas” against rape, beatings, and killings of innocent civilians. The
paper’s main argument is that the former rape camp of Vilina Vlas hotel
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must be closed and a monument must be built to remember all victims.
The Serbian government has no choice rather than cooperate positively
with the BiH government for closing Vilina Vias hotel since they have a
high historical responsibility for committing these crimes.

Keywords: Bosnia and Herzegovina, Visegrad, Vilina Vias Hotel,
Women Rights, International Community, Monument

TECAVUZ KAMPI VILINA VLAS OTELI: _
ULUSLARARASI TOPLUM NEDEN HALA HAREKETSIiZ?

Oz: Bu arastirma makalesi, ¢cogunlukla Bosnali Miisliiman kadinlar
olmak tizere masum sivillere iskence etmek, tecaviiz etmek, fiziksel saldirt
ve oldiirmek icin eski bir tecaviiz kampi olarak kullanilan Bosna
Hersek’in Visegrad kentindeki Vilina Vias otelini incelemektedir. Bu
makalenin Vilina Vlas oteli ile ilgili temel sorunu ve etik konusu, bir
turistik yer olarak iglev gormesi ve turistlerin hala kadinlarin saldirrya
ugradigi ayni yataklarda konaklamast ve uyumasidwr. Otel, Visegrad
belediye baskani, Sirp Cumhuriyeti tarafinin Turizm Bakanligi ve Sirp
etnik-milliyet¢i  politikacilardan  yiiksek destek almaktadir.  Bu
politikacilar ve Visegrad yerel halki, bu suglart siirekli olarak inkar
etmekte veya aleyhine delil olarak kullanilabilecek her tiirlii izi
silmektedir. Bu nedenle, bu arastirma makalesi, bu inkarciligi devlet
diizeyinde ¢ozmeye ¢alismak icin, otelin yakiminda bir anit insa ederek
YTD ’nin (Yiiksek Temsilcilik Ofisi) olast miidahalelerini (Bonn Yetkileri)
kullanmak ve tiim turizm faaliyetlerini kesinlikle sona erdirmek gibi yeni
bir yaklagim benimsemektedir. Bu makale ayni zamanda kurbanlar icin
bir amtin olusturulmasi baglaminda Vilina Viastan kurtulanlarin
onerilerine de biiyiik deger vermektedir. Boylece ana arastirma sorusu
olan ‘“Vilina Vlas'tan kurtulanlar, mevcut Bosna-Hersek Yiiksek
Temsilcisi’'nden, Visegrad daki Vilina Vias Otel’in tecaviiz magdurlarini
anmak igin ne talep etmektedir?” sorusunu sormaktadir. Masum sivillerin
tecaviize ugramasina, doviilmesine ve oldiiriilmesine karst “kolektif
kimlik ve ortak fikirler” inga etmeyi vurgulayan ¢atisma uzlasmasi ve
Alexander Wendt’in insaaciligi olan iki teorik ¢ercevenin birlesimini
onermektedir. Bu arastirma makalesi’nin ana argiimani, eski tecaviiz
kampi olan Vilina Vlas otelinin kapatilmasi ve tiim kurbanlart anmak igin
bir anit insa edilmesi gerektigidir. Bu suglari islemek ve sebep olmak
konusunda yiiksek bir tarihsel sorumluluga sahip oldugundan dolay:
Swrp Hiikiimetinin Vilina Vlas otelini kapatma konusunda Bosna-Hersek
hiikiimetiyle pozitif isbirligi yapmaktan baska secenegi bulunmamaktadir.

Anahtar Kelimeler: Bosna-Hersek, Visegrad, Vilina Vlas Oteli, Kadin
Haklari, Uluslararast Toplum, Anit
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Rape Camp Vilina Vlas Hotel:
Why is the Internatonal Community Still Unmoved?

Introduction

This research paper focuses on Vilina Vlas hotel in Visegrad which was
used as a rape camp by Serbian paramilitaries and Bosnian Serbs during
the Bosnian war in 1992. Approximately 200 women mostly Bosnian
Muslims (Bosniaks) and also Bosnian Croats were raped, tortured, and
beaten by radical Serbian paramilitaries in this hotel during the summer
of 1992.1 Although there are many research papers, artworks, movies
and interviews with victims have been done?, this hotel still works as
nothing has happened in the past and many foreign tourists still visit and
stay there without knowing its historical background.

Thus, this research paper aims to stop this denial of genocidal rape
argued by authorities of Republika Srpska, Vilina Vlas hotel
representatives, and local people of Visegrad. To achieve this aim, this
proposal will discuss the possibilities of actions for commemorating
women victims of Vilina Vlas through building a memorial monument
near the entrance of the hotel. Thus, this research paper aims to push all
limits of state actions especially with interventions of High
Representatives to build a monument for remembering 200 innocent
women war victims.

Therefore, this research paper investigates the main research question:
What do survivors of Vilina Vlas demand from the current High
Representative of BiH to commemorate the rape victims of Vilina Vlas
Hotel in Visegrad? This paper also asks one sub-question which will
help to build a monument in the hotel. This sub-question is that; In case
of denial by local forces and politicians in BiH, how does the
international community plan to intervene against local politicians?

Overall, this research paper investigates theories of conflict
reconciliation and Alexander Wendt’s constructivism in the framework
of states’ responsibilities for facilitating reconciliation and solving
denialism problems among Bosnian people.

Historical Background of Vilina Vlas Hotel

Vilina Vlas is a former rape camp that was used by criminal Serbian
paramilitaries to torture, rape and beat mostly Bosniak women and also

1 Wikipedia, “Vilina Vlas,” Wikipedia, August 6, 2021, https://en.wikipedia.org/wiki/Vilina_Vlas
2 Wikipedia, “Vilina Vlas,” Wikipedia, August 6, 2021, https://en.wikipedia.org/wiki/Vilina_Vlas
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Bosnian Croat women during the Visegrad massacres in the Bosnian war
of the 1990s. However, instead of closing this rape camp completely,
Republika Srpska authorities allowed opening this hotel as a tourist
facility since local people deny these atrocities that Serb paramilitaries
raped and tortured women. Hence, as long as local people in Visegrad
deny and support these rape crimes, they are also part of these crimes
since they are either silent or denying and standing against humanism.

This hotel was built in 1982 and established by the Uzice corps as a rape
camp at the end of April 1992 for the ethnic cleansing of non-Serbs.
Bosniak women and girls even “under 14 years old”, were taken to the
hotel by police officers and paramilitary groups such as White Eagles,
Arkan’s, and Vojislav Seselj’s men. One of the notorious examples is
the life-sentenced criminal Milan Lukic. Lukic have taken 16 Bosniak
men from a bus in Sjeverin/Serbia and was brought to them and tortured
in Vilina Vlas then murdered in Drina river. According to reports of the
United Nations Commission of Experts to the Security Council (the
Bassiouni Commission), only young and beautiful women were brought
to the camp to bear Chetnik’s children.3 Many of the women were
executed or became insane and killed themselves. However, the bodies
of victims have not been found. The handful of the women survivors
(10 approximately) established the Association of Women Victims of
War. However, Milan Lukic was not charged with rape crimes despite
there being many documents and proof. The president of the Association
of Women Victims of War, Bakira Haseci¢ has criticized many times for
not including “rape” in the charges of the International Criminal Tribunal
for the Former Yugoslavia.

Overall, even today, the hotels’ architecture, furniture, beds, and rooms
have not been changed since 1992. It still operates and the
representatives and workers there “do not know anything”.4 Hence, this
is completely not acceptable and therefore either Bosnian state and
tourism ministries have serious humanistic responsibility to close this
hotel or at least commemorate rape victims through building monument.
If the Bosnian state is not capable of providing this memorial then this
paper argues that both OHR and the International Community must

3 United Nations Security Council, “Annex IX : Rape and Sexual Assault,” web.archive.org,
April 27, 2009,
https://web.archive.org/web/20090427201052/http://www.ess.uwe.ac.uk/comexpert/ ANX/IX.h
tm#11.A.53

4 Rachel Irwin and Edina Becirevic, “Visegrad in Denial over Grisly Past,” iwpr.net, 2009,
https://iwpr.net/global-voices/visegrad-denial-over-grisly-past
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solve this issue through using its Bonn powers for providing a better
future and securing women victims’ rights.

Literature Review

There are many research papers, movies, art, and theatrical plays written
for Vilina Vlas hotel in Visegrad and also James Ron mentions violence
across boundaries between Serbia and BiH. Especially in Sandzak’s
Priboj and Pljevlja cities, there were ethnic harassment, attacks on
Muslim property, kidnappings, and murders by Serbian paramilitaries.
There were kidnappings of Muslim people from Serbian and
Montenegrin Sandzak and taking them to Visegrad such as Vilina Vlas
hotel and after torturing them, these people were killed and thrown into
Drina river. Hence, Belgrade and Priboj municipality is also responsible
for the closure of Vilina Vlas since “Serbian Muslim citizens” were
killed and tortured there and even the Milosevic government helped
Bosnian Serbs by leaving Yugoslav army weapons and supplies to
Visegrad Serb paramilitaries. Especially White Eagles paramilitary
group used Priboj town for resting and recreation in 1992. According to
a reporter, Muslims were terrorized by Serb paramilitaries. He stressed
that: “In August, an elderly man in ... Visegrad, 18 miles northwest of
here, gave a detailed account of having watched members of the White
Eagles take Muslim residents to a bridge, kill them and throw their
bodies in the Drina river.”s

In 1992, 16 Bosniak citizens of Serbia from the village of Sjeverin were
abducted from a bus and brought to Vilina Vlas hotel in Visegrad, and

then they were executed in Drina river.® This kidnapping was done by
Milan Lukic’s men. Therefore, the Serbian government and Priboj
mayors are also responsible for these crimes since the victims were
Serbian citizens. Serbia must collaborate with BiH for the closure of
Vilina Vlas hotel since Serbia’s officials’ argument that the “out of
jurisdiction area” approach is not valid. This is because Serbian citizens
also were killed in Vilina Vlas hotel.”

5 Ron, James. “Boundaries and violence: Repertoires of state action along the Bosnia/Yugoslavia
divide.” Theory and Society 29, no. 5 (2000): 609-649.

6 Rachel Irwin and Edina Becirevic, “Visegrad in Denial over Grisly Past,” iwpr.net, 2009,
https://iwpr.net/global-voices/visegrad-denial-over-grisly-past

7  Ron, James. “Boundaries and violence: Repertoires of state action along the Bosnia/Yugoslavia
divide.”...
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Another article stresses that some women committed suicide by jumping
from the balconies because of hopelessness. The current swimming pool
of the hotel was also used to torture and store the bodies of humans. The
same bed frames can even be found in hotel rooms today. Tourists are
also unaware of the hotel’s rape camp history due to it does not mention
its history in the Trip Advisor reviews.® Generally, young women were
detained there and there were efforts to impregnate the women so that
they would have Chetnik babies.® According to witness statements from
the International Criminal Tribunal for the former Yugoslavia (ICTY),
one victim stressed that she was held prisoner in Vilina Vlas hotel and
raped by Oliver Krsmanovic, Zeljko Lelek, and Milan Lukic who
imprisoned and brought her there. The theatrical play “Seven Kilometers
North East” was written by the Australian Kym Vercoe who was also
the main protagonist and narrator in the movie. Vercoe left 200 flowers
in a bed of a room for every victim in the hotel.10

Bosnian director, Jasmila Zbani¢’s film “For Those Who Can Tell No
Tales” is also another crucial contribution for Vilina Vlas’s victims. Both
of the theatrical work and film represent Avery Gordon’s haunted sites
of social life that are not observable but make their presence felt. During
the filming of the movie, both Kym Vercoe and Jasmila Zbani¢ felt sick
in the Vilina Vlas hotel because of the Visegrad’s heavy atmosphere.!!
Moreover, United Nations, included rape in the category of crimes
against humanity for the first time in 1993. However, there are several
problems in investigating rape crimes such as cases having to meet
stringent guidelines, granting security for the victims, the problem of
satisfaction with the sentences, and a large number of cases. According
to Beverly Allen, “genocidal rape” is compatible with the Bosnian war
since Serb forces take several women of varying ages, rape them in
public view, and prohibit safe abortion for producing Chetnik Serb
babies. According to Samuel Totten and Paul Bartrop, genocidal rape is
used as a way to degrade, demoralize and humiliate both the female
victims and their families which aim to create “bastards” who don’t

8  Mitchell-Bajic, Emily. “Navigating Research On Conflict-Related Sexual Violence In The
Post-Yugoslav Space.”

9  Williamson, Holly. Towards an Understanding of Combatants’ Motivations: The Implications
of the Links Between Gender Bias and Political Violence. Arizona State University, 2019.

10 Rajiva, Mythili, and Agatha Schwartz. “Haunting and the Aesthetics of Trauma in A Woman

in Berlin and For Those Who Can Tell No Tales: Redefining Cultural Memory.” Slavonica 23,
no. 2 (2018): 75-90.

11 Jurich, Joscelyn. “Haunting Lessons.” ETHoanTponosomku npodnemu 11, no. 2 (2016): 435-
454.
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know their fathers and are often unwanted by their mothers. For
example, Hasiba was just one of the victims in Vilina Vlas who was
raped, bearing Serb children, and was forced to convert to Christianity.!2

Google engines, TripAdvisor, and tourist brochures all need to either
include the wartime history of rape in Vilina Vlas or completely do not
mention the Vilina Vlas hotel in all of them.!3 Hague prosecution failed
to judge Lukic cousins for their rape crimes. According to one victim
who talked to Balkan Investigative Reporting Network (BIRN), argued
that; “all the rooms in the hotel were locked. They would throw pieces
of bread in our rooms and we had to catch them with our teeth because
our hands were tied. They would untie us only when they wanted to rape
us.”14 Hence, rape was not included in the final indictment of Lukic.!5
Former chief prosecutor Carla Del Ponte left out the rape charges for
Lukic cousins since the tribunal was under the pressure from the United
Nations Security Council to complete all first-instance cases by the end
0f'2009.16 Bakira Haseci¢ is one of the survivors from Vilina Vlas hotel,
asked ICTY’s Chief Prosecutor, Carla Del Ponte for why Lukic cousins
were not charged with rape. The answer was that: “We had no witnesses
who would come forward with such evidence”.!” However, many pieces
of evidence are reported by Amnesty International and a local NGO,
Association of Women Victims of War.

Another article argues that rape in BiH is under control, it is a rape unto
death, rape as a massacre, a rape to destroy a people and therefore it is
a rape of “genocide”. According to radical Serbs’ idea that as long as
the father (rapist) was Serb, the child would be considered as Serb.!8 As
Stiglmayer argues, rape crimes in BiH were unique since the entire
world and international media were able to watch these crimes during the

12 Como, Jennifer R. Historical Taxonomy of Mass Rape in Wartime. Western Illinois University,
2019.

13 Fregonese, Sara. “Holidays in the danger zone. Entanglements of war and tourism.” (2018): 91-
93.

14 Edina Bedirevi¢, “Hotel Vilina Vlas, Visegrad — Then and Now, Commemorating Rape

Victims,” www.spiritofbosnia.org, 2012, http://www.spiritofbosnia.org/v7n2/hotel-vilina-vlas-
visegrad-then-and-now-commemorating-rape-victims/

15 Rachel Irwin, “Visegrad in Denial over Grisly Past,” iwpr.net, 2009, https://iwpr.net/global-
voices/visegrad-denial-over-grisly-past

16 Simon Jennings, “Lukic Trial Ruling Provokes Outcry,” iwpr.net, 2008, https://iwpr.net/global-
voices/lukic-trial-ruling-provokes-outcry

17 Simic, Olivera, and Zala Volcic. “In the land of wartime rape: Bosnia, cinema, and
reparation.” Griffith University Law School Research Paper 16-01 (2016).

18 Gilboa, Dahlia. “Mass rape: War on women.” (2001): 1-7.
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atrocities were happening.!® Another article stresses that since Milan
Lukic was sentenced to imprisonment for the remainder of his life then
he has the opportunity to be early released.20 Therefore, during the
Bosnian war, only in Visegrad 3000 people of Bosnian Muslims
including women and children were killed for only achieving Greater

Serbia.2! Humiliation was another aim of the rape camps. For example,
Kadira was forced to urinate on the Koran, or forty-five-year-old Ziba

was forced to watch the rape of her fourteen-year-old daughter.22 The
most tragic story of a Bosniak woman, Jasmina Ahmetspahi¢ ended her
own life by jumping from the third-floor balcony of Vilina Vlas.23
Another article argues that there are also other criminals such as Risto
Peresic and Dusko Andric. While the former was a Chief of Police and
the latter was the wartime director of the Vilina Vlas hotel.24 According
to Saliha Djuderija’s book ‘Monography about Rape and Sexual
Violence During the War in Bosnia and Herzegovina’ Serbian
community in BiH still does not condemn the rape crimes and therefore
this denialism prevents us to deal with the collective trauma of these
persons.23

As Mersiha, a rape victim from Visegrad stresses that: “ I want to tell the
Westerns the real truth. I want them to stop these crimes. There are
plenty of girls in a worse position than me.”26 It should not be forgotten
that the Uzice corps of JNA (Yugoslavian army) from Titovo Uzice,
Serbia entered Visegrad in April 1992 and left their weapons to local

19 Stiglmayer, Alexandra. “Mass Rape: The War Against Women in Bosnia-Herzegovina. Edited
by.” (1998).

20 Mujuzi, Jamil Ddamulira. “Is There a Need for the ICTY to Clarify the Difference (s) between
Life Imprisonment and Imprisonment for the Remainder of the Offender’s Life-The Galic and
Lukic Decisions.” Int’l Crim. L. Rev. 10 (2010): 855.

21 Gutaj, Perparim. “Patterns of Ethnic Cleansing in the Balkans.” PhD diss., The University of
Utah, 2019.

22 Paaso, Amber Cheri. Recognizing gender-based violence in armed conflict: Incorporating the
voices of women in international humanitarian law. Florida Atlantic University, 2004.

23 Quillinan, Sarah. “Remembering wartime rape in post-conflict Bosnia and Herzegovina.” PhD
diss., 2018.

24 United Nations High Commissioner for Refugees, “Refworld | War Criminals in Bosnia’s
Republika Srpska: Who Are the People in Your Neighbourhood?,” Refworld, 2000,
https://www.refworld.org/docid/3ae6a6f53.html

25 Denis Dzidic, ““20,000 Women Sexually Assaulted’” during Bosnian War,” Balkan Insight,
September 29, 2015, https://balkaninsight.com/2015/09/29/bosnian-rape-victims-still-waiting-
for-justice-09-28-2015/

26 Hamed&Himzo Oprasic, “In Memoriam: Jasmina Ahmetspahic,” Visegrad Genocide
Memories, February 28, 2010, https://genocideinvisegrad.wordpress.com/2010/02/28/967/
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paramilitaries of White Eagles, Arkan’s and Seselj’s men who later killed
many people. It is also stressed that certain soldiers at Vilina Vlas were
taking revenge for dead Serbs at Zepa.2” According to a UN report in
1994, Vilina Vlas hotel was the rape camp where less than 14 years old
girls were taken there.28 The searching for victims in lake Perucac
continued and according to Amor Masovic, the head of the Bosnian
commission for missing persons, argued that 396 cases have been
discovered during two and half months of research.2?

According to the director of the Rehabilitation Center Vilina Vlas,
Dusana Bukvic: “The promotional campaign ‘We are waiting for you in
Visegrad’ is a great opportunity to attract more tourists to our region and
we supported the idea and gave our facilities as a prize.”3® While many
survivors are searching for the bones of their loved ones and raped
women have psychological traumas, Serb authorities and Vilina Vlas
director rehabilitate people in their hotel. As Nizija Hecimovic whose
brother and son were killed and thrown into Drina river. She argues that
“I will never find peace until their bodies are found”.3! Another article
argues that young citizens opened an online petition which is signed by
more than 25.000 supporters for removing Vilina Vlas as a tourist site in
Google. The author of the change.org appeal, Amela Trokic asked that:
“If somebody decided to turn Auschwitz-Birkenau concentration camps
into a wellness retreat perfect for a ‘relaxing weekend getaway,” would
you let them promote this on Google?”’32 Survivors from the Vilina Vlas
hotel insist on for its closure and become a memorial to the victims of
wartime. However, Republika Srpska’s official tourism organization
calls the Vilina Vlas an “unavoidable destination in terms of health

27 Web.archive, “Annex VIII : Prison Camps (Part 8/10),” web.archive.org, February 3, 2007,
https://web.archive.org/web/20070203101023/http://www.ess.uwe.ac.uk/comexpert/ ANX/VIIT
-08.htm#II1.A.85

28 Nerma Jelacic, “Visegrad Rape Victims Say Their Cries Go Unheard,” Balkan Insight,
December 10, 2007, https://balkaninsight.com/2007/12/10/visegrad-rape-victims-say-their-
cries-go-unheard/

29 NDTV, “100 Skeletons of War Victims Found in Lake,” NDTV.com, 2010,
https://www.ndtv.com/world-news/100-skeletons-of-war-victims-found-in-lake-437450

30 Ehlimana Memisevic, “Serb Authorities Want Tourists to Stay in a Hotel That Was Once a
Rape Camp,” Trtworld, 2020, https://www.trtworld.com/opinion/serb-authorities-want-tourists-
to-stay-in-a-hotel-that-was-once-a-rape-camp-38050

31 Nedim Dervisbegovic, “Hope for Bosnia Town Whose Bridge Will Shine Again,” Reuters,
May 26, 2007, https://www.reuters.com/article/idUKI1.261004720070526?edition-redirect=uk

32 Dzenana Halimovic, “Mortified Bosnians Seek to ‘Ungoogle’ an Ethnic-Cleansing Hotel of
Horrors,” RadioFreeEurope/RadioLiberty, 2020, https://www.rferl.org/a/mortified-bosnians-
seek-to-ungoogle-an-ethnic-cleansing-hotel-of-horrors/30847067.html
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(tourism).” Survivors call it a house of horrors. Turizam Republika
Srpska (RS) advertises the Vilina Vlas as home to waters for the
prevention and treatment of rheumatic, respiratory, and other ailments.33

Generally, Serbians consider the Drina river to be the “backbone of the
Serbian national body”. For Bosniaks, Drina is a sacred river a symbol
of suffering and death since their fate in Drina river has been repeated
throughout history. Moreover, in both Sjeverin and Strpci cases, Serbian
citizens were taken to Visegrad and tortured in Vilina Vlas hotel and
then thrown into Drina river.34 Finally, another article focuses on an
exhibition of Motel Vilina Vlas by Italian artist Dennis Del Favero at
the Mori Gallery in Sydney. The exhibition focuses on the story of a
young man who was forced to participate in the pack rape of his
girlfriend of different ethnic origins.35 Another article argues that Hotel
Vilina Vlas as a center for relaxation ceased to mean a “place of
conscience” for visitors due the hotel’s role is not mentioned or visually
represented. Hence, this article argues that at least a monument for
women victims must be built in the hotel for reconciliation and
education.36

Overall, the literature review points out that many articles focus on
movies, artworks, and theatrical plays for understanding women victims.
However, these works do not sufficiently contribute to providing a
solution to denialism in Visegrad or taking state-level actions against
Vilina Vlas hotel. Hence, this paper contributes to this research gap by
trying to find solutions to this problem through “state-level
intervention”. In my own opinion, these sensitive issues of sexual crimes
must be solved through interventions of the international community
such as OHR with taking into account the suggestions of women
survivors. In this sense, this paper proposes to build a monument or
closure of the Vilina Vlas hotel as soon as through using Bonn Powers
of OHR.

33 Dzenana Halimovic, “Mortified Bosnians Seek to ‘Ungoogle’ an Ethnic-Cleansing Hotel of
Horrors,” RadioFreeEurope/RadioLiberty, 2020, https://www.rferl.org/a/mortified-bosnians-
seek-to-ungoogle-an-ethnic-cleansing-hotel-of-horrors/30847067.html

34 Kar¢i¢, Hikmet. “Uncovering the Truth: The Lake Peru¢ac Exhumations in Eastern
Bosnia.” Journal of Muslim Minority Affairs 37, no. 1 (2017): 114-128.

35 Genocchio, Benjamin. “The subject of rape: Dennis Del Favero at the Motel Vilina Vlas.” Third
Text 9, no. 33 (1995): 98-100.

36 Jefti¢, Alma. “The Role of Memorials in the Post-Conflict Society: Active Memory and (Im)
Possibility of Reconciliation.” In Book Of Proceedings, p. 152. 2013.
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Theoretical Framework

This paper proposes two types of theoretical approaches which are
conflict reconciliation and Alexander Wendt’s Constructivist Approach.
The latter stresses that the state needs to play role in these conflicts to
solve denialism problems. For example, the former High Representative
(HR) of Valentin Inzko’s new ban on genocidal denialism in BiH
illustrates and proves Wendt’s constructivist approach. This research
paper also strongly supports both frameworks since it aims to provide a
reconciliation between Bosnian Serbs and Bosnian Muslims through
building a monument near Vilina Vlas hotel to commemorate the women
victims. Another framework stresses that state representatives (here in
this paper, High Representative of Christian Schmidt) should play a role
to solve denialism of genocide and rape crimes of women through
imposing laws with Bonn powers. Therefore, the Vilina Vlas hotel which
was used as a rape camp for humiliating, raping, and destroying small
girls and women’s lives, must be closed immediately and turned into a
museum or a building monument to represent the victims.

Conflict reconciliation is defined as mutual acceptance, coexistence, and
social reconstruction between different groups in a society.3” However,
this does not mean that former enemies should love or forgive each other.
It is a kind of learning process and accepting moral values of being a
“human” which should create condemnation of rape crimes against
women. Hence, gradually people’s psychological orientation (especially
Bosnian Serbs) has changed towards the other. Reconciliation captures
crucial concepts of peace, truth, justice, humanism, contact, and mercy.
Therefore, both sides of people do not take into account the past as their
defining future and they acknowledge each other for a constructive
relationship with a shared future and collective responsibility.38
Especially Bosnian youth defines reconciliation with concepts of an
interdependent and fair society, accepting and dealing with the past, and
constructing positive relationships.39

37 Fischer, Martina. “Transitional justice and reconciliation: Theory and practice.” (2011).

38 Staub, Ervin. “Reconciliation after genocide, mass killing, or intractable conflict:
Understanding the roots of violence, psychological recovery, and steps toward a general
theory.” Political psychology 27, no. 6 (2006): 867-894.

39 Magill, Clare, and Brandon Hamber. “““If They Don’t Start Listening to Us, the Future Is Going
to Look the Same as the Past”: Young People and Reconciliation in Northern Ireland and
Bosnia and Herzegovina.” Youth & Society 43, no. 2 (2011): 509-527.
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The international community also decided to alter its directions towards
grassroots organizations and civil society rather than nationalist parties
or professionalized activists from urban elites of NGOs which
monopolize aid opportunities.*? There are also many missing persons
from the crimes in Vilina Vlas, in the Drina river, or generally in
Visegrad. Hence, missing persons can prevent to have reconciliation by
sustaining their trauma and by fostering a lack of trust.4! Truth
commissions and individualization of accountability can facilitate
reconciliation as well. For example, the truth commission for the
Srebrenica massacre provided an official apology from Republika
Srpska (RS) entity in BiH in 2004.42 However political reconciliation
can range from the thin one which is political cohabitation after the war
and thick reconciliation which means that citizens trust their
governmental institutions and the rule of law.43

Another theoretical framework of this article proposes Alexander
Wendt’s constructivism. Constructivism prioritizes more importance on
social construction instead of material construction. However, the
collapse of the Soviet Union and the end of the Cold War caused
reconsideration of the dominant mainstream of realism and liberalism
theories. Wendt published his book “Anarchy is What States Make of It:
The Social Construction of Power Politics” in 1992. The book
emphasizes that the limitation of the concept of anarchy from the
neorealist and neoliberal theories in explaining liberalism and realism
(IR) theories. Wendt also went further to develop constructivism theory
in the book Social Theory of International Politics. In the latter, Wendt
provided moderate thin constructivism which recognizes the main points
of materialism and individualism and scientific methods of social
inquiry.44

40 Micinski, Nicholas R. “NGO frequent flyers: Youth organisations and the undermining of
reconciliation in Bosnia and Herzegovina.” Journal of Peacebuilding & Development 11, no.
1 (2016): 99-104.

41 Clark, Janine Natalya. “Missing persons, reconciliation and the view from below: a case study

of Bosnia Hercegovina.” Southeast European and Black Sea Studies 10, no. 4 (2010): 425-
442.

42 Kosti¢, Roland. “Transitional justice and reconciliation in Bosnia-Herzegovina: Whose
memories, whose justice?.” Sociologija 54, no. 4 (2012): 649-666.

43 Strupinskieng¢, Lina. ““What is reconciliation and are we there yet?” Different types and levels
of reconciliation: A case study of Bosnia and Herzegovina.” Journal of Human Rights 16, no.
4 (2017): 452-472.

44  Guzzini, Stefano, and Anna Leander. “A social theory for international relations: An appraisal
of Alexander Wendt’s theoretical and disciplinary synthesis.” Journal of International Relations
and Development 4, no. 4 (2001): 316-338.
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Wendt prioritizes the importance of shared ideas (knowledge) in
international relationships in his theory. According to Wendt, socially
shared knowledge is the knowledge that is both common and
connections between individuals.4s First of all, Wendt stressed that the
structures of human association are determined primarily by shared ideas
rather than material forces. Although Wendt disagrees with the idea that
the structures of human association are constructed by material
phenomena which are defined by theories of neoliberalism and
neorealism, he does not deny them since material elements exist and can
not be ignored. However, his main argument is that shared ideas are the
most important elements in IR. According to Wendt’s constructivism,
national interests are constructed by shared ideas rather than material
factors as mainstream theories argue. Hence, Wendt stresses that
everything has a material base. For example; bodies for people and
territories for states however actors are distinguished with shared ideas
and with their different identities, as consciousness and memory are one
of them.

Wendt proposes four different types of identities which are person, type,
role, and collective. Type identity refers to a social category and
characteristics of appearance, attitudes, values, skills, and historical
similarities. According to Wendt’s constructivism, the actions of actors
are also influenced by shared ideas. To conceptualize the relationship
between idea, identity, interest, and action, Wendt proposes the equation
of “Desire + Belief = Action”, where identity refers to belief and interest
refers to desire. Hence, both identity and interest together determine the
actions of actors. Therefore, Wendt’s constructivism stresses that identity
and interest are composed of shared ideas and material forces as well.
Identity is a prerequisite for interest since an actor can not know what he
desires until he discovers his real personality.

Wendt’s constructivism significantly challenges the neorealist idea of
materialistic structural anarchy of the IR system which proposes that
war is inevitable and peace is temporarily based on Hobbesian anarchy.
Therefore, Wendt argues that the international system is a structure of
shared ideas and different shared ideas generate different interests and
actions. Thus, identity is not fixed instead it is constantly produced
through the interactions of the international community and actors. After
a state’s identity is determined then it defines its national interests which

45 Wendt, Alexander. “Anarchy is what states make of it: the social construction of power
politics.” International organization 46, no. 2 (1992): 391-425.
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can alter according to the changes of identity. Wendt also proposes three
different international systems of anarchy cultures; Hobbesian, Lockean,
and Kantian.46 Therefore, Wendt aims to build a bridge between the
realist-liberal and rationalist-reflectivist debates by developing a
constructivist argument that stresses that international institutions can
modify state identities and interests. Therefore, he argues that self-help
and power politics do not pursue either logically or causally from
anarchy and today there is a self-help world due to the process of
different relationships of states rather than system structure. The
structure has no existence or impact apart from the process. Therefore,
anarchy is what states make of it.4

According to Wendt, interaction at the systemic level alters state
identities and interests. As critical IR theories stress that collective
identity among states could emerge at the systemic level. This process
would produce cooperation and transform systemic anarchy into an
“international state”. Constructivists are focused on the construction of
identities and interests so that it takes more sociological perspective
instead of economical to systemic theory. Hence, states are not
structurally given but constructed by historically contingent interactions.
Thus, constructivism stresses that the key structures in the states’ system
are intersubjective rather than material. State identities and interests are
constructed by social structures rather than given exogenously to the
system by human nature or domestic politics. Therefore, “collective
identity” refers to identification with the welfare and well-being of
another so that the other is observed as an extension of the self rather
than independent. Thus, there will be an empathetic rather than
instrumental between self and other.48 It is a basis for feelings of
solidarity, community, and loyalty and thus for collective definitions of
interest. This situation does not mean that actors are irrational but rather
they have a higher level of social aggregation which discourages free-
riding by increasing willingness to bear costs without incentives.4
Therefore, collective identity is neither essential nor equivalent to such

46 Mengshu, Zhan. “A Brief Overview of Alexander Wendt’s Constructivism.” (2020).
47 Wendt, Alexander. “Anarchy is what states make of it: the social construction of power
politics.” International organization 46, no. 2 (1992): 391-425.

48 Keohane, Robert. “After Hegemony Princeton.” NJ: Princeton University (1984). & Russett,
Bruce M., and John D. Sullivan. “Collective goods and international organization.”
International Organization 25, no. 4 (1971): 845-865.

49 Wendt, Alexander. “Collective identity formation and the international state.” American
political science review 88, no. 2 (1994): 384-396.
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a multilateral institution but increases the willingness to act on
“generalized principles of conduct” and diffuse reciprocity.5°

Overall, this theoretical framework argues that conflict reconciliation
and Alexander Wendt’s constructivism through “collective identity” of
citizens and state actors will achieve necessary empathy, understanding,
and remembering women victims of Vilina Vlas hotel with the help of
the international community’s interventionism. As Wendt argues that
state actors with their citizens can construct their shared identities and
interests through social structures instead of accepting anarchical
structures without questioning them. Hence, this shared identity
construction is also possible between Serbia and Bosnia and
Herzegovina states in the Vilina Vlas case. This can be achieved through
increasing and constantly keeping state actors’ interaction,
communication, solidarity, empathy, and unification against any sexual
crimes towards any women in their countries. Therefore, this paper
argues that state actors of Serbia and BiH have a high responsibility to
construct a shared identity and ideas which will facilitate building a
monument near Vilina Vlas hotel for reconciliation. This is because not
only Bosnian citizens were tortured and raped in the hotel but also
Bosniaks from Serbian Sandzak parts (Sjeverin case) were brought there,
tortured, and killed as well.

Research Gap

This article will be a completely new research paper on the rape victims
of women in Visegrad city since it will try to find a solution for closing
the hotel or building a monument near the hotel through state-level
intervention. Therefore, it will solve the denialism problem in Visegrad
by possibly using the Bonn powers of OHR for closing Vilina Vlas hotel
or at least building a monument for women victims. Additionally, there
is generally less analysis about why mass rapes occurred during the
Bosnian war. Therefore, according to Jennifer Como, wartime rape is
not the only result of war but also is a common practice and weapon
such as in Vilina Vlas hotel in Visegrad.s!

50 Ruggie, John Gerard. “Multilateralism: the anatomy of an institution.” International
organization 46, no. 3 (1992): 561-598.

51 Como, Jennifer R. Historical Taxonomy of Mass Rape in Wartime. Western Illinois University,
2019.
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Thus, it needs more research for conceptualizing why the Serbs did these
rapes on Muslim women. According to Dahlia Gilboa, the
methodological rape of women and girls is still largely unknown.
Therefore, this research paper tries to investigate why and how did these
mass rapes occur? Also, it will try to solve the denialism problem in
Visegrad by closing the hotel since it is unacceptable to remain open
with its historical background.

Judicial Procedures and Results of the Perpetrators

According to the International Tribunal of the Former Yugoslavia,
there were many charges against the perpetrators of Milan Lukic and
Sredoje Lukic which were nine counts of violations of law under
Article 3 of the Statute of the Tribunal (“Statute”) and recognized by
Article 3 common to the four Geneva Conventions of 12 August 1949
(“Common Article 3”): murder (counts 3, 7, 10, 15 and 19) and cruel
treatment (counts 5, 12, 17 and 21). The prosecution further charges
Milan Lukic with 12 counts of crimes against humanity under Article
5 of the statue: persecutions (count 1), extermination (counts 8 and
13), murder (counts 2, 6, 9, 14, and 18), and inhumane acts (counts 4,
11, 16 and 20).52

Milan Lukic visited several times the Uzamnica camp in two years for
only beating the prisoners with extreme brutality. The trial chamber
argues that the Pionirska street fire and the Bikavac fires illustrate the
worst acts of inhumanity that one person can inflict upon others. In total,
the Trial Chamber has stressed that Milan Lukic was responsible for the
deaths of at least 132 people. Milan Lukic committed these crimes
against vulnerable people such as children, newborn babies, women, and
elderly people. There were six victims of children between the ages of
two and four years old and a two-day-old infant.53

The prosecution charges Sredoje Lukic with five counts of violations of
the laws according to Article 3 of the Statute: murder (counts 10 and 15)
and cruel treatment (counts 12, 17, and 21). The Prosecution further
charges Sredoje Lukic with eight counts of crimes against humanity

52 ICTY, “Luki¢ Milan & Luki¢ Sredoje (IT-98-32/1) | International Criminal Tribunal for the
Former Yugoslavia,” www.icty.org, 2009,

https://www.icty.org/en/case/milan_lukic_sredoje lukic

53 Mr Dermot et al., “United Nations Counsel for the Accused” (, 2009),
https://www.icty.org/x/cases/milan_lukic_sredoje lukic/tjug/en/090720 j.pdf
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according to Article 5 of the Statute: persecutions (count 1),
extermination (counts 8 and 13), murder (counts 9 and 14), and
inhumane acts (counts 11, 16 and 20). The Prosecution argues that Milan
Lukic returned to Visegrad in 1992 and organized a group of local
paramilitaries which was referred to as the “White Eagles” and the
“Avengers”. It is stressed that this group had connections with Visegrad
police and to Serb military units.

In the “Drina river incident”, Milan Lukic together with Mitar Vasiljevic,
brought seven Muslim men along the bank of the Drina river and opened
fire on them. While five of them were killed, two of them survived on 7
June 1992. In the “Varda factory incident” Milan Lukic with other
uncharged individuals, took seven Muslim men from the Varda factory
in Visegrad, where they shot and killed the seven men. For the
“Pionirska street incident” Milan Lukic, Sredoje Lukic together with
other uncharged individuals, robbed approximately 70 Muslim persons
and forcibly brought them to a house on Pionirska street in Visegrad.
These persons were locked in a room of the house, set fire to the room,
and shot whoever escaped and resulting in the deaths of 70 people. This
same scenario of burning people alive happened in another house in the
Bikavac settlement resulted in 70 more people dying. Milan Lukic and
other criminals went to the Potok neighborhood in Visegrad shot and
killed a Muslim woman, Hajra Koric. In the Uzamnica camp incident,
Milan Lukic, Sredoje Lukic, and other criminals beat Muslim men who
were detained in the detention camp at the Uzamnica military barracks
in Visegrad.5

However, both Milan Lukic and Sredoje Lukic raised alibis in
association with some charges brought against them. Both of them
stressed that they were not at the relevant places either in Pionirska Street
or Bikavac at the time when the crimes have occurred. However, Milan
Lukic and Sredoje Lukic were not charged with rape crimes since the
Trial Chamber makes it clear that it has not made any determination of
guilt concerning these non-indicted crimes. Another criminal is Momir
Savic who was accused by Bakira Hasecic of the rape and war crime
victims’ organization “Association of Women Victims of War”. Savic
was charged with crimes against humanity under Article 172 (1) (h) of
the criminal code of BiH; a) Murder, b) Deportation or forcible transfer

54 Stringer, Mr Douglas, Ms Barbara Goy, and Ms Laurel Baig. “International Tribunal for the
Prosecution of Persons Responsible for Serious Violations of International Humanitarian Law
Committed in the Territory of the former Yugoslavia since 1991.” Prosecutor (2016).

147

International Crimes and History, 2021, Issue: 22



148

Senad SEVDIK

of population, c) Torture, d) Coercing another by force or by the threat
of immediate attack to sexual intercourse (rape).s

Moreover, some facts need to be considered. The most critical facts were
that local Serb paramilitaries have taken all the weapons which were left
by Yugoslavian Public Army (JNA). These were used against innocent
Bosniak people who were killed and raped by local Serbs. It was clear
that when the conflict started, Visegrad was inhabited by almost twice
as many Muslims as Serbs. However, in 1997, the Serb population
increased to 95 percent and the Muslim population dropped to below
one percent. There were many various paramilitary units in Visegrad
such as “Vojislav Seselj’s Men”, “Arkan’s Men”, “Garavi Sokak”, and
“Beli Orlovi” or “White Eagles”. The White Eagles was a paramilitary
group from Serbia that entered Visegrad with the JNA on 13 April 1992.
Other members of White Eagles were Mitar Vasiljevic, Slobodan
Trifkovié, Veselin Vucelja, and Oliver Krsmanovic. Hence, the Uzice
corps or JNA gave these weapons to local Serbs in Visegrad with the
help of the Serbian state. Therefore, the Serbian government must be
responsible for the crimes of murder and rape against innocent Bosniaks.
These were supported by the given testimonies of victims.56

In May 1993, the UN Security Council established the International
Criminal Tribunal for the Former Yugoslavia (ICTY). The Tribunal has
jurisdiction over grave breaches of the Geneva Convention, violations of
the law, the crime of genocide, and crimes against humanity. The UN
Commission of Experts suggested the prosecution of sexual violence
under each of these legal provisions. According to Article 2 in the
Geneva conventions, rape is considered to be a form of torture. Hence,
the grave breaches of the 1949 Geneva Conventions are reproduced in
Article 2 of the ICTY Statute. They cover any of the following acts
against persons protected under the Conventions: (a) willful killing; (b)
torture and inhumane treatment, (c) willfully causing great suffering or
serious injury to body or health. However, rape is not included in the
list of grave breaches under the 1949 conventions and thus is not
included under Article 2 of the ICTY. It should also be noted that the
forms of sexual violence committed against women in the former
Yugoslavia, should be viewed as “inhumane treatment” and “great

55 Wikipedia Contributors, “Momir Savi¢,” Wikipedia (Wikimedia Foundation, October 12,
2020), https://en.wikipedia.org/wiki/Momir_Savi%C4%87

56 Stringer, Mr Douglas, Ms Barbara Goy, and Ms Laurel Baig. “International Tribunal for the
Prosecution of Persons Responsible for Serious Violations of International Humanitarian Law
Committed in the Territory of the former Yugoslavia since 1991.” Prosecutor (2016).
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suffering or serious injury to body and health”. Torture is another tool to
extract information from victims. For example, the story of Hasiba can
illustrate that there was a use of rape for extracting information.

Article 3 of the ICTY Statue allows the Tribunal the authority to
prosecute individuals for violations of the laws, including the
employment of weapons. Hence, it should be stressed that rape was a
weapon that caused great psychological and physical suffering on
victims. According to Article 4 of the ICTY Statue: rape as an act of
genocide means the intention to destroy, in whole, in part, a national,
ethnical, racial, or religious group: (a) killing members of this group;
(b) causing serious bodily injury or mental harm to members of the
group; (c) imposing measures intended to prevent births within the
group. According to the 1948 Convention, genocide is an international
crime that carries individual criminal responsibility for all perpetrators
along the chain of command, including civilians. Hence, sexual violence
during the war was aimed to destroy the Muslim population through the
forced impregnation of Muslim women and defilement of them.
According to survivors, the latter also illustrate shame and humiliation
for Bosnian Muslims since Islamic customs often blame a woman for her
rape. Hence, survivors can be rejected by their community and family.
Therefore, this sexual assault can destroy a group’s social structure
which is a genocidal act. Also, forced pregnancy and forced maternity
of Muslim women was another act of genocide. According to Islamic
practice, the children who were born as a result of rape by non-Muslim
may not be considered Muslims. This annihilation of the group is again
an act of genocide. Hence, these crimes must be considered genocidal
rape and thus punishable under Article 3 of the ICTY.57

Finally, article 5 stresses that the Tribunal has the authority to prosecute
crimes against humanity, whether international or internal, for the
following crimes committed against any civilian population: murder,
extermination, enslavement, deportation, imprisonment, torture, rape,
or religious grounds. This is the only article of the ICTY Statute that
specifically lists rape as a crime. However, the requirement is that rape
must be part of a racial, religious or political attack. Thus, rape is a crime
against an ethnic or religious group and it is not a crime against only
women. However, these requirements do not reflect all the victims. For
women like Azra, Ifeta, and Kadira, sexual violence was considered to

57 Paaso, Amber Cheri. Recognizing gender-based violence in armed conflict: Incorporating the
voices of women in international humanitarian law. Florida Atlantic University, 2004.

149

International Crimes and History, 2021, Issue: 22



150

Senad SEVDIK

destroy the Muslim population. Hence, the law again fails to illustrate
the varied experiences of war-rape survivors. In our history, International
Humanitarian Law failed to prosecute the perpetrators of rape, sexual
torture, forced prostitution, and all forms of gendered violence which
occurred during wartime. However, under the ICTY, for the first time
rape has been prosecuted on a broad scale. The acceptance of rape as a
crime against humanity, as an act of torture, and as an instrument of
genocide is also crucial.s8

Overall, the International Humanitarian Law (IHL) has failed to
recognize the women victims who were the common denominator of
destroying a group. Gender-based violence can be investigated in Rome
Statute which was adopted by the UN on July 17, 1998. Article 7
specifically lists rape as a forbidden act. It is also expanded to include
crimes of sexual slavery, enforced prostitution, forced pregnancy,
enforced sterilization, or any other form of sexual violence. Hence, rape
attacks should not be viewed in only ethnic, racial, religious, and
political terms. Additionally, the international community needs to
produce international legislation that recognizes women'’s specific needs
and concerns during wars. For example; a treaty on the protection of
women can be proposed in this regard. According to Dixon, criminal
prosecution of perpetrators of gender-based violence is not sufficient
under IHL because victims cannot speak about their crimes comfortably
because of rejection and depression problems.>® Hence, civil issues must
be solved in rape crimes. This can be done through increasing women
victims’ voices with establishing international victims compensation
tribunal (IVCT) through voluntary donations or funding through the
UN’s monetary budget. Hence, IVCT will allow understanding sexual
violence from the eyes of victims instead of through the eyes of male
politicians and lawyers. IHL has failed to do this. Overall, women’s
voices must be incorporated within international law for a more visible
representation of their experiences.

In February 2005, the ICTY filed a request to refer the case of Milan
and Sredoje Lukic to the Bosnian authorities for trial and it is decided to
transfer the case to Bosnia and Herzegovina. This was because the

58 Paaso, Amber Cheri. Recognizing gender-based violence in armed conflict: Incorporating the
voices of women in international humanitarian law. Florida Atlantic University, 2004.

59 Dixon, Rosalind. “Rape as a crime in international humanitarian law: where to from here?.”
European journal of international law 13, no. 3 (2002): 697-719.

60 Dixon, Rosalind. “Rape as a crime in international humanitarian law: where to from here?.”
European journal of international law 13, no. 3 (2002): 697-719.
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crimes were committed in BiH’s territory and the victims were Bosnian
nationals.6!

Demands of Vilina Vlas Survivors and Possible actions from High
Representative

A handful of survivors from Vilina Vlas hotel desire to have a memorial
for the victims. However, the hotel is still on Trip Advisor and there is
nothing about its historical wartime crimes. Hence, unsuspected foreign
tourists can book and stay at a hotel that was used for murdering, raping,
torturing, and killing innocent Bosnian Muslim women. Additionally,
the bed frames that tourists sleep on today are still the same ones today
on which significant amounts of women were attacked. As the president
of the Association of Women of Victims of War, Bakira Haseci¢ argued
that: “People who go there don’t know they are staying in beds where
women were raped, and swimming in a pool in which people were
executed.”s2 HaseCi¢ further stressed the importance of remembering
Vilina Vlas as a memorial center for wartime victims so that “We believe
that the place may be whatever it is, but it is important for future
generations that it is marked a place of sacrifice of Bosniaks, a place of
rape and sexual torture and murder.”¢3 HaseCi¢ expresses her
Association’s main goal is that “We have one goal, this is to gather
women who were raped in Bosnia and Herzegovina no matter what their
nationality or religion is.”’64 Her association also works in the field often
for taking photos of war criminals so that they can prove and tell
prosecutors that it is not true that criminals are not available. According
to BBC News, another victim is Ramza Muhic who was attacked and
raped at the Vilina Vlas hotel by Milan Lukic. Her demand for Vilina
Vlas is that “It should be leveled as if it never existed. Not even a tree
should grow on that spot.”65 Haseci¢’s eldest daughter was raped also by

61 Milan Luki¢ and Sredoje Luki¢, “Milan Luki¢ And Sredoje Luki¢ Will Be Tried Jointly At
The ICTY” (, 2008), https://www.icty.org/x/file/Outreach/view_from_hague/jit lukic_en.pdf

62 Emma-Graham Harrison, “Back on the Tourist Trail: The Hotel Where Women Were Raped and
Tortured,” the Guardian, January 28, 2018,
https://www.theguardian.com/world/2018/jan/28/bosnia-hotel-rape-murder-war-crimes

63 Carlo Angerer, “War Crimes Took Place in This Hotel. You Can Book a Room.,” euronews,
June 3, 2018, https://www.euronews.com/2018/06/03/hotel-hospital-where-war-crimes-
occurred-remain-open-bosnia-herzegovina-n878086

64 TRTWORLD, “One-Woman Army,” www.youtube.com, 2018,
https://www.youtube.com/watch?v=e2vR8hN7y30

65 BBC News, “Grim History of Bosnia’s ‘Rape Hotel’ - BBC News,” YouTube Video, YouTube,
April 8, 2016, https://www.youtube.com/watch?v=dPgK8w{bxTY
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a local police officer, Veljko in her home. Hasec€i¢ explains that moment
as “What Veljko did to my family I can never forgive or forget. My
daughters were in the house and I had to see the eldest one being raped
in front of my eyes by this Chetnik (Serb Nationalist) who then slashed
her head open.”s6 Hence, her association message to victims is to break
the silence and speak out publicly and loudly for their suffering and
future generations.

Visegrad town and the directors of Vilina Vlas hotel are now run by
people who either prefer to forget these crimes against the Muslim
population or even worse they constantly deny these crimes and erase
any trace that can be used for evidence. This denialism is most apparent
in the speech of Visegrad mayor, Mladen Djurevic who stresses that “I
don’t know what happened there, I am not interested in going back to the
past. Why would I read about that if ’'m not interested in going back to
that?”.67 These kinds of administrators and their supporters have tried
to demolish the ruins of Pionirska Street House where 70 Muslims were
burned alive. This administrations’ mentality blocks for a memorial and
they instead allocated funds for repairing the road to the hotel and adding
a “luxury” floor. Some victims of the hotel call for the hotel to be pulled
down as well. According to the prosecutor of Milan Lukic at the Hague,
Dermot Groome stressed that “There was ample evidence about a large
number of rapes, murder and other serious crimes being committed at the
Vilina Vlas hotel.”68 He added that he confronted some of the most
traumatized people from Vilina Vlas in his work as a prosecutor.

In terms of High Representative, the international community especially
Germany and US must support OHR for removing such as the politicians
of Mladen Djurevic due to his denialism of genocidal rape against
Bosnian Muslims. This can be done by using Bonn powers of High
Representative. Unfortunately, this denialism is highly common in the
Republika Srpska entity of BiH and this prevents them to move forward
in a common shared of identity. The new genocide denial ban illustrates
this necessity however genocidal rape against women in Visegrad can be
easily denied by local politicians and the local community. Therefore, the
international community must also provide special laws to protect BiH

66 Remembering Srebrenica, “Breaking the Silence - the Women of Bosnia,” www.youtube.com,
2017, https://www.youtube.com/watch?v=doUqTUKkI1gk

67 Emma-Graham Harrison, “Back on the Tourist Trail: The Hotel Where Women Were Raped and
Tortured,” ...

68 Emma-Graham Harrison, “Back on the Tourist Trail: The Hotel Where Women Were Raped and
Tortured,” ...
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women against genocidal rape, humiliation, and denialism of local
people.

Conclusion

Overall, Vilina Vlas hotel must be closed and definitely there should be
a monument for commemorating women victims near the hotel.
Although some of the most notorious perpetrators have been charged
with many crimes, there could be more perpetrators who have not been
charged and live freely in Visegrad city. Therefore, most Bosnian
wartime rape victims have still been waiting for justice since some of the
crimes cases have not been completed. The literature review also
illustrates a need for action against Vilina Vlas hotel. Although there are
cinema, artworks, and theatrical plays about Vilina Vlas, there has been
no appropriate action from the state level. Thus, this research paper takes
a new approach against Vilina Vlas by looking for ways to close it and
building a monument as well at state-level. This necessary action must
be done through state-level intervention of Bonn powers of High
Representative of BiH. This state intervention is also supported by the
combination of two theoretical frameworks which are conflict
reconciliation and Alexander Wendt’s constructivism approach which
suggests “collective identity”. Hence, the main research question of this
article is that “What do survivors of Vilina Vlas demand from the current
High Representative of BiH to commemorate the rape victims of Vilina
Vlas Hotel in Visegrad?”

All in all, the former rape camp of Vilina Vlas hotel must be closed to
remember the women victims and alleviate the suffering of survivors as
well. The Serbian government has no choice but rather cooperate
positively with the BiH government for closing Vilina Vlas hotel and
building monument since Serbian officials such as Priboj mayors’ “out
of jurisdiction area” approach have never been valid and completely
unacceptable. This is because where were these Serbian officials and
their “out of jurisdiction area” approach when Uzice troops of
Serbian/Yugoslavian National Army (JNA) entered illegally to Visegrad
city of sovereign BiH country and later left their weapons “intentionally”
to local Serb paramilitaries of Visegrad? Who were the Serbian officials
and soldiers who were said to have defended themselves when the
Muslims had not a single weapon in their hands? Hence, Serbian
officials and their government must and will pay the prices for illegally
intervening in a sovereign country of BiH and destroying many innocent
civilians’ lives.
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Abstract: This article focuses on examining the causality between the
international system and the resilience of small states and explains the
experience of the Republic of Macedonia, which has been trying to join
international organizations since 1991, as a case study. In this context,
it proceeds from the basic assumption that the weaknesses of the state
and their perception by the international system play a critical role in
small state resilience.

The article analyzes the critical weaknesses of the liberal international
order s approach to neglecting small states, then examines the critical
vulnerabilities and advantages of small states that lead to the emergence
of weak or failed states in the international system. In addition to
explaining a unique example of a country changing its name to enter an
international alliance, the article clarifies the direct relationship
between the status of small states in the international system and the
predatory nature of the liberal international order that creates a
precarious future for small states.
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LIiBERAL ULUSLARARASI DUZEN KRiZi VE KUCUK
DEVLETLERIN STATUSU: MAKEDONYA CUMHURIYETI
VE KUZEY MAKEDONYA CUMHURIYETi ORNEGI

Oz: Makale, uluslararas: sistem ile kiiciik devletlerin dayamiklilig:
arasindaki nedenselligi incelemeye odaklanmakta ve 1991 den bu yana
uluslararast  kuruluslara  katilmaya  ¢abalayan  Makedonya
Cumhuriyeti’nin deneyimini érnek vaka olarak acgiklamaktadir. Bu
baglamda, devletin zayifliklarinin ve uluslararas: sistem tarafindan
algilanmasinin kiiciik devlet esnekliginde kritik rol oynadigr temel
varsayumindan hareket etmektedir.

Makale, liberal uluslararast diizenin kiigiik devletleri ihmal etmeyi
ongoren yaklasiminin kritik zayifliklarimi ele alarak analiz etmekte,
ardindan, kiiciik devletlerin uluslararasi sistemdeki zayif veya basarisiz
devletlerin ortaya ¢ikmasina yol acan kritik kirllganliklarini ve
avantajlarin incelemektedir. Makale, uluslararasi bir ittifaka girmek
icin adm degistiven bir iilkenin benzersiz bir 6rnegini izah etmenin yani
sira, bu Ornegin karmasikligindan hareketle, kiiciik devletlerin
uluslararas sistem igindeki statiisii ile kiiciik devletler icin giivencesiz
bir gelecek yaratan liberal uluslararas: diizenin ywrtict dogast arasindaki
dogrudan iliskiye agiklik getirmektedir.

Anahtar Kelimeler: Liberal Uluslararasi Diizen, Makedonya,
Uluslararas: Sistem, Kiiciik Devletler, AB, NATO
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Introduction

We are living in liberal democracy World order or what is left of it.
It gained its peak after the (first) Cold War. What was supposed to
bring democracy and peace made the world difficult and less
democratic to live in. Aggressively exporting democracy and
capitalism through globalization as a tool made the world live in
constant conflicts, wars, political instability, and economic
degradation. The mismanagement of its consequences!-2 by the
unaccountable leaders and politicians produces populism,
inequalities, forced migration, and the list goes on. Beck Ulrich
argues that the line between national and international spheres is
being dissolved in what remains a somewhat hazy power space of
global domestic politics.3 These turbulences are affecting the state’s
behavior. Great powers became predatorial and middle states are
trying to balance between safeguarding the national interests and
great powers’ interests. The small states seem that they run out of
options. They are obliged to comply with great powers politics
risking their national interests, state sovereignty, security, society
integrity, and economic development. The small states are collateral
damage while the international system is transforming itself.

The status of the small states is of emerging importance in the current
global system because while great powers are learning to share power
and reorganize their sphere of influence, the small states are at
immediate risk of turning to weak or failing states. Many scholars
believed that an inclusive international system would bring benefits to

1 John Ikenberry. “Liberal Internationalism - Robert Wright & John Ikenberry [The Wright
Show], 2 Sep 2020, Accessed 05 Jan 2021
https://www.youtube.com/watch?v=5X muSLGBKY

2 Francis Fukuyama. “American Political Decay or Renewal: The meaning of the 2016 elec-
tion”, Foreign Affairs, Jul/Aug 2016, Accessed 05 Jan 2021

https://www.foreignaffairs.com/articles/united-states/2016-06-13/american-political-decay-
or-renewal?utm_medium=PANTHEON_STRIPPED&utm_source=PANTHEON
STRIPPED&utm_content=PANTHEON_STRIPPED&utm_campaign=PANTHEON_STRIP
PED&utm_term=PANTHEON_STRIPPED

3 Beck Ulrich. “Power in the Global Age: A New Global Political Economy.” 2005. Malden
Mass: Polity Press.
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small states;* 5. 6. 7.8 it turned to be more extractive since many small
states do not have considerable military, political, economic, and natural
resources capabilities to be considered as “an equal voice on the table.”
Today the media is overwhelmed with news, analysis, and opinions
about mutual relationships, interests, actions, and influence of the
Europe, US, China, and Russia. In the EU, the smaller states are utterly
ignored. There are almost no critics, analyses, opinions about why the
EU is not opening the Accession Talks after the Republic of Macedonia
has changed its name to the Republic of North Macedonia for the same
purpose. Small states such as the Republic of Macedonia have a
negligible role in solving global challenges from the great power politics.
Hence, the EU allowed this small state’s political instability to continue,
corruption to strengthen its roots, economic degradation to grow, and
the state’s institutions to further ruin. If this trend of treating small states
continues, the number of failing states will rapidly grow and represent
a direct threat to the EU. In this account, the studies of small states will
be more relevant because they can provide actionable contingencies
options for a possible solution for both sides, great powers, and small
states, to mitigate the conditions of becoming failing states.

This article aims to analyze what happened to small states when the
international system mismanaged to spread liberal democracy at the
expense of small states. In this context, the article does two things. First,
it will identify the critical weaknesses of the international system that
implies neglecting smaller states. It will use the Republic of Macedonian
experience as a candidate in the process of joining international
organizations. Second, it will analyze the small state’s critical
vulnerabilities and advantages within the international system, leading
to weak or failing states. Using the Republic of Macedonia case study
that recently changed its name to the Republic of North Macedonia will

Jeanne A. K Hey. “Small States in World Politics”, 2003. London: Lynne Rienner.

5 Peter Katzenstein. “Small States in World Market” 1985. Cornel University Press, New York,
us

6  Miriam F.Elman. “The Foreign Policies of Small States: Challenging Neorealism in Its Own”,
British Journal of Political Science, 1995. Vol. 25, No. 2 (Apr., 1995), pp. 171-217, Accessed
on 10 Dec 2020 https://www.jstor.org/stable/pdf/194084.pdf?refreqid=excelsior%3
Acfda73178f90fb6bfd2051ece2¢12¢f0.

7  Browning S. Christopher. “Small, Smart and Salient? Rethinking Identity in the Small States
Literature.” 2006. Cambridge Review of International Affairs, 19:4, p:669-684, Accessed 10
Dec 2020. DOI: 10.1080/09557570601003536

8 Anthony Payne. “Small states in the global politics of development.” 2004. The Round
Table, 93:376, p:623-635, Accessed 10 Dec 2020.
https://www.tandfonline.com/doi/full/10.1080/0035853042000289209
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identify causality between the international system and small states’
opportunities and limitations in safeguarding national interests.

The case of the Republic of Macedonia changing its name to the
Republic of North Macedonia to join international organizations is a
unique and vital example in examining small states’ status within the
international system and the international system’s perception of the
small states. Examining such a complex subject must include both
academic perspective and practical experience. In this case, the practical
experience should be considered from the professionals who were part
of the state decision-making process and leaders of state institutions.
They can bring valuable insides from their opportunities, limitations,
faults, and misconceptions during leading state institutions.

The article has two parts. The first part will identify the critical weakness
of the current international system that makes it more extractive to small
states. It will use examples from Macedonian experience in the past 30
years. The second part will analyze causalities between Macedonian
state institutions and the international community to understand
perceptions, interpretations, decisions, and limitations that set the
Republic of Macedonia to change its name to R. North Macedonia and
place on the road of failed states.

Small states and Liberal World Order — LIO

The current shambles that Liberal International Order is producing, the
status of the small states is diminutive. In traditional theories of
international relations, the relationship between the states is considered
unequal distribution of power among the states within the current
international order. Hence, the article will analyze the characteristics of
the international order in correlation to small states. To define small
states will assume conventional wisdom that the state’s power comes
from its strength, primarily from the size of country and population,
political, economic, and military capabilities. Thus, the small states are
defined as a state that lacks relative strength to project into the
international system; hence, they are constantly preoccupied with their
survival. Since building the international system, small states have been
neglected due to the lack of power in the regional and larger context.
According to Spykman size of the state provide an effective political

9  Michael Handle. “Weak States in International System”, 1990. Routledge, NY
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and economic integration and defines comparative strength to influence
the geopolitical environment.!0 The ability to influence is an indication
of the power of the states. The conventional wisdom reads: The
international system is a “society without a central authority to preserve
law and order.” “It is in a state of anarchy, in other words.”!!

Consequently, the states constantly struggle for self-preservation within
the international system. In this context, the idea of perception of the
state matters, especially in the regional context.!2 Even though the
concept of a small state has been a relative term, “smallness” is crucial
for their survival in the present context of tectonic changes in the
geopolitical environment. The significance of smallness depends on the
notion of power and the nature of the international system.!3 Thus, the
size of states has significant consequences for their roles in international
politics.14 Recent events indicate that changing the name from the
Republic of Macedonia to the Republic of North Macedonia is a matter
of perception and power politics of the US and EU in the Balkans.
Analyzing such a unique case begins with identifying critical elements
that led LIO in crisis and ramifications to small states.

The global system has experienced rapid changes in the last century.
Including the information revolution in the past 30 years created a hazy
power space that needs a new and creative way of thinking to be
understood.!5 Today we are living in the Liberal International Order or
what is left of it. The idea that of bringing peace, democracy, and
economic development made the environment precarious. Instead, it has
created endless conflicts and wars, inequality, democracy in decline, a
deteriorating social system, and political polarization. According to
Mearsheimer, there are three crucial distinctions among orders that

10 Nickolas J. Spykman. “Geography and Foreign Policy, I “, The American Political Science
Review, Feb., 1938. Vol. 32, No. 1

11 Ibid
12 Bilijana Vankovska. “Lilliputian Foreign Policy of a Small State: The Case of the Republic

of Macedonia” 2017. Accessed 10 Sep 2021: https://www.researchgate.net/publica-
tion/343103574

13 Laurent Goetschel. “Small States inside and outside of the European Union”. 1998. Springer
p:15

14 Viktor Gigleux. “Explaining the diversity of small states’ foreign policies through role theo-
ry” 2016. Third World Thematics: A TWQ Journal, 1:1, p:27-45 Accessed 10 Sep 2021

https://www.tandfonline.com/action/showCitFormats?doi=10.1080%2F23802014.2016.1184
585

15 Ulrich Beck. “Power in the Global Age: A New Global Political Economy.” 2005. Malden
Mass: Polity Press.
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populate the IS. The first difference is between international and
bounded order and depends on the great powers’ inclusions. The second
difference concerns the kinds of international orders powers can
organize: realist, agnostic, or ideological (liberal).

Further, Mearsheimer argues that only a unipolar system can produce
Liberal International Order if the central political ideology is liberal
democracy.'¢ History proves that power and domination are the crucial
factors for great powers to rise and fall. In the aftermath of the Cold War,
the US has played a power game, thus setting a new world order and
creating a new international order, liberal as is the political ideology of
the leading state. Soon after, the Western order created an open and
inclusive international economy; vigorously spread liberal democracy
worldwide. Consequently, they gain “considerable maneuvering space to
build customized versions of capitalism around distinct approaches to
corporate governance, labor markets, tax regimes, business-government
relations, and welfare state arrangements.”!” Rosenau wrote: “the global
system is so disaggregated that it lacks overall patterns and, instead, is
marked by various structures of systemic cooperation and sub-systemic
conflict in different regions, countries, and issue areas.”!8 In this milieu,
it is all about the interests and benefits of the major powers. The benefits
of the small states from the international system have become a
pipedream. To illustrate, the EU is keeping in purgatory the smaller
countries from the Balkans. Great powers have been using central
Caucasus countries for their geopolitical competition over the region’s
resources and control of its maneuvering space. Ambiguity is rising how
much Liberal International Orders is liberal. The real problem with LIO
is its implementation and management, not the goal and purpose.!920.21

16 John J. Mearsheimer. “Bound to Fail: The Rise and Fall of the Liberal International Order”.
2019. International Security. No:43(4): p:7-50. Accessed 10 Sep 2020 https://www.research-
gate.net/publication/332745630_Bound to_Fail The Rise and Fall of the Liberal Intern
ational Order

17 Dani Rodrik. “The Globalization Paradox™ 2011. WW Northon and Company, NY.

18 James Rosenau. “Study of the World Politics: Globalization and Governance”. 2006.
Routledge, NY

19 John Ikenberry. “Liberal Leviathan: the origins, crisis, and transformation of the American
world order” 2011. Princeton University Press, New Jersey, US

20 John Ikenberry. “Liberal Internationalism - Robert Wright & John Ikenberry [The Wright Show],
2 Sep 2020, Accessed 04 Jan 2021 https://www.youtube.com/watch?v=5X muSLGBKY

21 Fukuyama, Francis. “American Political Decay or Renewal: The meaning of the 2016 elec-
tion”, Foreign Affairs, Jul/Aug 2016, Accessed on: 05 Jan 2021

https://www.foreignaffairs.com/articles/united-states/2016-06-13/american-political-decay-
or-renewal?utm _medium=PANTHEON_STRIPPED&utm_source=sPANTHEON
STRIPPED&utm_content=PANTHEON STRIPPED&utm_ campaign=PANTHEON_STRIP
PED&utm_term=PANTHEON_STRIPPED
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Liberal International Order in crisis

Two critical elements of the system led LIO into crisis and turned small
states into collateral damage. First, is rule-based system is replaced with
“ruled by law.” Second economic hyper-globalization is benefiting just
major powers because they keep an imperialistic mindset. In such a
milieu, major power dominate the system by using small states either as
clients or collateral damage to gain a strategic advantage in geopolitical
competition. Small states always need to comply with already set rules
in the system.

In most cases, their sovereignty in decision-making is limited, or there
is none. Global economic policies are predatorial if small states lack
strong institutions. If they fully open the door, they will be overrun, and
if they keep it closed, they will economically be degraded.

First, the major strength of LIO is (was) the open and rule-based
international order turns to be a weakness. According to Ikenberry, there
are two layers of international orders. The first layer is the Westphalian
system of sovereign states that continue today. The second layer, as he
wrote: “Over the last two hundred years, Western democratic states have
made repeated efforts to build international order around open and rule-
based relations among states—that is, they have engaged in liberal order
building.”22 These building blocks of two different systems on top of
each other and considering the current geopolitical conditions led to the
conclusion that LIO is producing more challenges and complexity than
peace and democracy. In such complexity, there are two weaknesses.
First, the collision starts with enforcing the subjective reality of liberal
ideology from the Western powers into the realm of the Westphalian
system of sovereign states arrayed in global power equilibrium. The
second is enforcing ruled based system through hegemonic order.
Ikenberry wrote: “The shifts in the Westphalian underpinnings of the
liberal order—the rise of unipolarity, the erosion of sovereignty, and the
transformation of security interdependence.”? The collision of these two
distinctive ideologic systems neglect the national element into the
international order, and since the foundation of the system is built on
nation-states, any modification attempt will produce nationalism. The
Westphalian system is based on cooperation and collaboration among
the nation-states on every level. The United Nations successfully
prevented further global wars among nation-states.

22 Ibid
23 Ibid

Uluslararasi Suglar ve Tarih, 2021, Sayi: 22



The Crisis of Liberal International Order and the Status of the Small States:
The Case of Republic of Macedonia and Republic of North Macedonia

On the contrary, liberal ideology promotes individual rights over the
state’s values. Today, mixing these two ideological concepts and
disregarding the national elements and cooperation produce revolt
against mainstream politics and liberal values.24 The second weakness,
the open and ruled-based, added more complexity and dominated the
global arena because “the United States engaged in the most ambitious
and far-reaching liberal order building the world had yet seen. The result
was a particular type of liberal international order—a liberal hegemonic
order.”?s Since the contemporary liberal hegemonic order built the
current LIO, only we can assume that if the LIO was built on the
mutually accepted rule, it could function as it was created.

Second, the economic hyper globalization eroded economic and political
sovereignty. In 1984, Keohane wrote: “It would take an ideological leap
of faith to believe that free markets lead necessarily to optimal results.”
Further, the Bertton Wood institutions, as the hallmark of LIO,
repeatedly tried to establish ruled based system free from the US,
Britain, China, and the Soviet Union’s influence.26 All these can be
considered as disregarded indicators of the weakness of the
implementation of economic globalization. Additionally, multilateralism
as a bridge towards a rule-based system failed because these institutions
never became genuinely autonomous from the US and other major
powers which set the rules, enforce the rules, and give legitimacy to
other states. To a certain extent, multilateralism gave smaller states a
voice and some economic freedom and protection?’; yet these
opportunities are available to small states only if they are not in collision
with major power interests. Nye argued that stated agenda-framing had
been used “to keep less powerful countries off the table or, if they are
invited, the rules of the game have already been set by those who arrived
first.”28 Accumulating power led to the political polarization of states,
social division, and unequal sharing of wealth.

Consequently, it made politicians stuck in their intersubjective reality
of closed like-minded groups and much less representative of the people

24 Rodger Eatwell and Matthew Goodwin. ‘“National Populism: Revolt against the liberal
democracy”. 2018. Penguin Random House.

25 John Ikenberry. “Liberal Leviathan: the origins, crisis, and transformation of the American
world order.” 2011. Princeton University Press, New Jersey, US

26 Dani Rodrik. “The Globalization Paradox 2011. WW Northon and Company, NY. p:170-185
27 Ibid
28 Joseph Ney. “Future of Power” 2011. Public Affairs, New York, p.12
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who elect them.2? Globalization, as well as deep regional integration
(such as the EU), can on certain occasions be more devastating for small
states, such as causing brain drain or foreign companies approaching in
an extractive manner to exploit the natural resources, although this is
more so the case in Africa and less in the Balkans. Hence, it concludes
that major powers keep an imperialistic mindset rather than enforcing the
liberal economic principles as they were written and meant to be
implemented. It seems that Rodrik’s term “hyper globalization” is the
new form of the Industrial Revolution from the 19th century. The major
powers accumulated their economic power because they had states
institutions that could adapt to the new economic challenges, absorb the
benefits of the global market, and establish international institutions and
regulations to secure future economic gains. In the contemporary
globalization milieu, small states are clients of international institutions.

With the predatorial nature of global market rules, the small states cannot
establish strong state institutions that can compete with the hyper
globalized market while the domestic producers and markets are still in
their infancy and not ready to face competition.30 Hence, the Balkans’
small countries would also be as challenging as entering the regional
initiatives such as the EU. On the other hand, small states cannot afford
to be “left-out” from such regional and global integrations either, as it
would deprive them of numerous other privileges to access larger
markets as well.

The current international system based on liberal ideology neglects
the national element while promoting individual rights, international
institutions, and multinational corporations. The objective reality is
that we live in a system of sovereign nation-states. Hence, the national
element cannot be excluded or replaced. Careful integration will
foster missing multilateralism elements that will lead to cooperation
and minimize the current mismanagement of L1O. This disconnection
is evident in the EU’s relationship with smaller Southern European
states.

29 Rodger Eatwell and Matthew Goodwin. ‘“National Populism: Revolt against the liberal
democracy”. 2018. Penguin Random House

30 Dani Rodrik. “The Globalization Paradox” 2011. WW Northon and Company, NY. p:170-185
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Is Liberal International Order extractive small states: The case of
Republic of Macedonia - MKD

The analytical framework for this research will use qualitative historical
analysis to identify critical events in the past that contributed to making
MKD a weak or failing state. We will use Bailyn’s (1982) suggestion of
manifest and latent events for this preliminary research. The Manifest
events denote the actual occurrence of events in the past restraining from
interpretation. The latent events refer to events implied from manifest
events. According to him, implementation of manifests and latent events
as origins, causes, and interpretation are causes of most historiographical
disputes since manifests events assume the role of “the facts” can be
subject to different interpretations and understanding of concurrent latent
events.3! To mitigate this weakness further will use comparative
historical analysis to identify causes of effects of manifests events rather
than interpretation. The small states, as an actor in the LIO, actions are
interconnected and mutually dependent. It is critical to understand what
effects affect LIO’s actions to MKD in positioning itself in the
international system.

Further, we assume that interaction between LIO and MKD has the
average amplitude of life within time-space and intensity of interaction.
In this article, we will follow the pattern of defining events and
describing the implication. In part of “the event,” we will try to identify
the past critical events that spike up the intensity of everyday life. In the
part of “the implication,” we will try to describe the cause of effects,
thus creating a severe impact on MKD’s foreign and domestic policies
and decision-making process.

Has the Republic of Macedonia become a failing state?

If using the objective parameters of defining the size of the states, the
Republic of Macedonia is fitting in the category of small states.
According to the traditional definition in international relations, power
relations define the behavior of the states. The main principle with the
current LIO is based on the relative strength of the states to project its
power. Baring this in mind, Handle defines small states as weak states
since they cannot project power or strength; hence, they are persistently

31 Bernard Bailyn. “The Challenge of Modern Historiography.” 1982. The American Historical
Review, 87(1), 1-24. https://doi.org/10.2307/1863306
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preoccupied with their survival.32 According to him, the Republic of
Macedonia is already a weak country because it has small and
landlocked territory, and since its independence in 1991, it has been
preoccupied with the survival of its state’s status and proving its identity.
The following analysis will examine critical events that may lead to a
failing state in the contemporary context of the crisis of the LIO.

The Republic of Macedonia gained its independence during the’ 90-ties,
the most turbulent era in geopolitics. It is considered a period in which
Western states outperformed the Soviet Union and the US-led the
unipolarity. Since all the ideological and powerful rivals were removed,
the US built the American hegemonic liberal Order.33 There were few
critical events that the international system was preoccupied. The
significant events are the reunification of Germany in 1990, The fall of
the Soviet Union in 1991, and the Balkans’ bloody dissolution of
Yugoslavia. Western allies were at the zenith of their power. The liberal
democracy won the communism. Hence, they were preoccupied with
dominating the geopolitical arena. Domination has led to blindly
following the liberal principles minimizing the responsibilities of
democratic values because liberalism was perceived as political and
economic freedom rather than respecting the responsibility of
democratic values. Democracy is not absolute freedom; democracy is
responsibility.

In such a milieu, the management of these events was only through the
perception of maintaining the domination of the global arena. In
addition, all emerging small/weak states were able to gain their
independence based on the right of self-identification. Nevertheless,
protecting its national interests was allowed if there were not interfering
with major powers’ interests. The case of the Republic of Macedonia is
a perfect example of the predatorial nature of the international system.

The Event: Denied Independence in 1991

The way the Republic of Macedonia gained its UN membership shaped
the inability to create strong state institutions and foreign policy. Further
degraded participating and benefiting from international institutions.
Also, it was and still represents a source of internal political instability.

32 Michael Handle. “Weak States in International System”, 1990. Routledge, NY

33 John Ikenberry. “Liberal Leviathan: the origins, crisis, and transformation of the American
world order” 2011. Princeton University Press, New Jersey, US
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After the dissolution of former Yugoslavia, the Republic of Macedonia
proclaimed its independence in 1991. Immediately Greece blocked its
registration in the UN under its Constitutional name. Greece claims that
the Republic of Macedonia represents a direct threat to Greek territorial
integrity and cultural heritage. The Republic of Macedonia is a small
country from the Balkans seeking its place in the international order.
The facts are that the Republic of Macedonia was a former communist
country, weak and newly emerging small states from precarious Balkan,
without any direct communication with any major powers lacking
relative strength to face unprincipled pressure from Greece. Greece has
used its already internationally established position, the member of the
UN in 1945, NATO in 1952, and EU in 1981 to fulfill century-long
policy towards Macedonia. Under unprecedented pressure from Greece
and the European Community and the UN Security Council 817 from 7
April the 1993, Republic of Macedonia became a UN member under the
temporary name: “The Former Yugoslav Republic of Macedonia.” This
example has proven Ney’s theory of agenda framing in power projection.
He wrote: “the agenda-framing has been used to keep less powerful
countries off the table or, if they are invited, the rules of the game have
already been set by those who arrived first.”34 Greece used the advantage
of being a UN member since 1945 and already established closed
relationships with the US and UK during the Cold War due to its
geostrategic position in the Balkans. Additionally, the international
community’s preoccupation with solving the Balkan war and solving a
new issue will drain energy from geopolitical dominance.

The Implications

It was born the so-called “name issue,” representing precedent case in
international relations. Macedonian state could not develop consistent,
stable, and firm domestic and foreign policy; hence became a weak state
in terms of international relations and domestic politics.”3s

Besides the national consensus that Macedonia will develop as NATO
and EU member, it was hard to develop any sustainable domestic politics

34 Ney, Joseph. “The Future of Power”, 2011. Public Affairs, New York,

35 Vankovska Biljana. “David vs. Gholiat: The Macedonian position in the so-called “Name
Dispute” with Greece” 2010. Challenges of Europeanization. No:58. Issue:3. p:438-467
Accessed 05 Dec 2020

https://www.academia.edu/41284683/David_vs_Goliath The Macedonian_position_s_in_th
e_so_called Name Dispute with_Greece
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because the “name issue” imposed identity politics instead of building
a democratic society. The transition from former communists to
democratic society becomes a never-ending process due to the lack of
incentives from the international community and internal failure to build
civil society. Using Daren Acemoglu and James Robinson’s research,
they have created extractive institutions to maintain political conditions
to grip power, which lasts to the present day. In 2021 the US State
Department Investment Climate Report will confirm consistent
corruption.36 The biggest hindrance in building state institutions process
was the lack of strong civil society. Gjorge Ivanov, in 2001 has argued
that Macedonia lacks social structure independent of the state’s structure,
which are prerequisites for creating stable and democratic state
institutions.3” Consequently, political parties played the primary role in
creating states institutions by appointing their political subjects as
institutional directors. Hence, they never built a political culture based
on democratic values of inclusiveness. Both international integration
deadlock and extractive political culture imposed a new inter-subjective
reality: political parties are the state’s center of gravity. These conditions
doomed to failure of economic development and planted conditions for
continuous political instability. Rodrik wrote: “Specialize in
commodities and raw materials, and you will get stuck in the periphery
of the world economy.” “You will remain hostage to fluctuations in
world prices and suffer under the rule of a small group of domestic
elites.”38 Today, Macedonia is facing an incessant fall of public debt.
The country’s public debt was close to 64.4% of GDP at the end of June
2020.39

The years after will prove that the “name issue” will encourage 19th and
early 20th-century Balkan irredentist ideologies to come to light.
Following Greece’s example, in 2021, Bulgaria started to block EU
integration claiming that the Macedonian language and nation have
Bulgarian roots.

36 US Department of State, (2021) 2021 Investment Climate Statements: North Macedonia,
Available at: https://www.state.gov/reports/202 1 -investment-climate-statements/north-mace-
donia/

37 Gjorge Ivanov,. “Consolidation of Democracy and the Civil Society” 1999. Civil Society in
the Countries on Transition, edited Nadia Skenderovic Cuk and Milan Podunavac, Open
University and Agency of Local Democracy, Subotica

38 Dani Rodrik. “The Globalization Paradox” 2011. WW Northon and Company, NY.

39 Dragana Petrushevska. “North Macedonia government debt at 52% at end-July”, SeeNews,
31 August 2021, Available at: https://seenews.com/news/n-macedonias-govt-debt-at-52-of-
gdp-at-end-july-752578
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In the following years, the “name issue” contributed to changing how the
international community perceived the country during the precarious
conflict management spilled over from Kosovo in 2001.

The Event: (Un)famous Ohrid Framework Agreement

The NATO and EU played a critical role in agenda-framing in projecting
security policy in the Balkan region in 2001 while managing the
insurgency in the Republic of Macedonia - MKD. The insurgency in the
Republic of Macedonia was a spillover effect from War in Kosovo.
Driven by the success of the Kosovo campaign, former KL A (insurgents
from Kosovo) members instigate insurgent movements in the region
where Albanians are the majority. For the moment, the idea of “Great
Albania” was back to life again. The insurgents claim they fight for
Albanian’s inherent human rights in Macedonia to become a nation
claiming, not a minority because they were more than 40% of the
populace. After the independence in 1991, Macedonia, like any other
European country, recognized minorities’ rights in the Constitution.
Even today, Greece and Bulgaria still do not recognize minority rights.
The EU and NATO did condemn insurgent violence and yet constrain
Macedonian security forces in using force to deal with the violence,
protect civilians, and secure critical infrastructure. Dualism came from
protecting their “baby” former KLA members that helped the US and
NATO during the war in Kosovo.

On the other hand, they must support MKD in their legal actions as a
sovereign state. In such a milieu, neither side could win. To prevent
further escalations of the conflict and improve its image from Bosnia
that the international community can manage regional conflicts, they
press both sides to sit at the table and reach an agreement.

The conflict ends with The Ohrid Framework Agreement signed by the
leaders of the four major political parties, two major Macedonian and
two major Albanian political. The process itself raised many questions:
Why did political parties sign an agreement when none of them had ever
claimed to have a conflict with each other or took any responsibility for
the violence.40 Vanskovska’s research raised five significant

40 Vankovska, Biljana. “The Role of the Ohrid Framework Agreement and the Peace Process in
Macedonia” Longo editore, Ravena, in Stefano Bianchini et al (eds.), Regional Cooperation,
Peace Enforcement, and the Role of the Treaties in the Balkans, Jan 1, 2007 Accessed 05 Sep
2020 https://www.academia.edu/1267906/The_role_of the Ohrid framework agree-
ment_and_the peace process_in_Macedonia
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shortcomings. First, it was far from being inclusive. Not all affected
parties were given representation and a voice. Second, it was highly
secretive and suspiciously non-transparent (even on the day of its
signing, the time and place were kept secret from the public until the
last second). Third, it was not a negotiation process launched by the
parties to the conflict but imposed mainly by the so-called ‘third parties’
(EU and US). Fourth, the “facilitators” were not perceived as neutral
and non-biased due to their long and substantial involvement in the
region’s significant developments (particularly in Kosovo). Finally - the
domestic leaders suffered a catastrophic lack of legitimacy among their
constituencies. Nevertheless, the Ohrid Framework Agreement cessation
of direct violence yet degraded the democratic process and further
divided the society.

The Implications

The Ohrid Framework Agreement implied changes in the Constitution
from nation-states, which was highly praised by the international
community after 1991. The changes implied liberal democratic
principles to promote individual human rights and civil society. After
20 years, the thesis of many experts and professors are confirmed that
the Agreement served to stop further violence, not to build the inclusive
democratic civil. Sadly, the international community just praised ending
the armed struggle. Two significant flaws steered Macedonia from
building a democratic society.

First, the Agreement excuse culture of violence as political mean and
further strengthen ethnic division. “The Agreement contains specific
provisions for the protection of Albanian minority community rights.
These provisions, such as quotas for participation and integration of
ethnic Albanians into all state institutions such as the army and police
forces and various state agencies, would seem to work against division
and separation of the ethnic communities.”#! Hence, replacing the
professionals with a quota system created resentment and further shifted
political culture away from democracy. Every state institution must have
a minimum of 25% Albanian ethnic minority. The Albanian political

41 Biljana Vankovska. “The Role of the Ohrid Framework Agreement and the Peace Process in
Macedonia” Longo editore, Ravena, in Stefano Bianchini et al (eds.), Regional Cooperation,
Peace Enforcement, and the Role of the Treaties in the Balkans, Jan 1, 2007 Available at:
https://www.academia.edu/1267906/The_role of the Ohrid framework agreement and th
e _peace process_in_Macedonia
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party Democratic Union for Integration, led by insurgency leader Ali
Ahmeti, started to employ many insurgents and political trustees quickly.
The Macedonian political parties did not interrupt any Albanian activity
since the fear of the revival of violence never disappeared. Violence was
the primary means to maintain power-sharing within the state.

Second, the Agreement buried the last chance to build a democratic
society and cemented an ethnically divided society. The international
community treated the country in a broader conflict that ruined the
government and society. Hence, they imposed full measure of post-
conflict state-building, ensuring that the Agreement would work. They
sent special advisory teams and NOGs to work with governmental
institutions on post-conflict state-building, which were embedded as
special advisors to the existing Ministers and state institutions. The
Project of Ethnic Relations logistically administered the state-building
initiatives — PER supported by the US Agency for International
Development.42

In many cases, they have assumed an authoritative position over
Governmental bodies and institutions rather than facilitating conditions
for domestic institutions to produce their solutions. Instead, they were
already imposing solutions from other regions named a preferable
option. The state institutions became dysfunctional by doing so because
their job was to find a way to implement foreign inflicted solutions rather
than create their own.

Third, staying in power was transcendent in the new complex political
context rather than building a dynamic democratic process and civil
society. In 2010 Vankovska wrote: “state-building medicine and power-
sharing model introduced after the 2001 conflict championed
“democracy without demos.”# Two basic democratic principles were
neglected. First, failed dialog between political parties, both
Macedonians and Albanians. Second, instead of implementing the rule
of law, political elites mastered “rule by law.” Politicians have started to
tailor laws and regulations to fit their agenda and achieve impunity for
corruption, control the economy, and avoid checks and balances. Today

42 Biljana Vankovska. “David vs. Gholiat: The Macedonian position in the so-called “Name
Dispute” with Greece” 2010. Challenges of Europeanization. No:58. Issue:3. p:438-467
Accessed 05 Dec 2020
https://www.academia.edu/41284683/David_vs Goliath The Macedonian position_s_in_th
¢ so_called Name Dispute with Greece

43 ibid
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this trend has become endemic in the Republic of Macedonia.#4 The
main goal was to postpone democratization because with implementing
democratic principles, current political elites will no longer be relevant
political actors.

On the road of managing and fulfilling the domestic and foreign policies,
there were more vicious obstacles that added more complexity to the
political context in the country. The failing process of NATO
membership in 2008 has proven a critical event that will lead to losing
sovereignty in the national decision-making process.

The Event: 2008 NATO integration failed

In 2008 at the NATO enlargement Summit in the Bucharest Republic of
Macedonia was not allowed to become a NATO member. It was the
largest NATO Summit ever, including the Russian President’s presence.
This event was considered a critical geopolitical event where the
relationships between the US and Russia deteriorated. At the Summit,
the US stated that NATO should welcome all European democracies and
Ukraine and Georgia to the Membership Action Plan. This action was
rejected from the old, primarily from Germany, France, and Italy.

Consequently, Russia understood the potential threat and became very
proactive in the following years in Ukraine, Belorussia, and Georgia to
prevent NATO enlargement. Furthermore, this event has severely
damaged the credibility of the NATO enlargement process. Likewise,
they publicly embarrassed the US administration when President George
W. Bush announced that three countries, Albania, Croatia, and
Macedonia, would join NATO the day before the Summit. Only Albania
and Croatia were admitted. In such precarious relationships between the
EU and US and EU and Russia (major powers), Greece used the window
of opportunity to block the Republic of Macedonia NATO membership.
In the Bucharest Summit Declaration from 03 April 2008, the Head of
States and Government of the member countries of NATO in paragraph
1 stated: “We reiterate our faith in the purposes and principles of the
United Nations Charter.”45 Obviously, at the NATO Summit, member

44 Slagjana Taseva. “Grand corruption and tailor made laws in the Republic of North
Macedonia”, Transparency International Macedonia, 2020, Available at: https:/transparen-
cy.mk/wp-content/uploads/2021/04/grand_corruption_and _tailor_made laws_in_republic_
of north_macedonia.pdf

45 NATO “Bucharest Summit Declaration”, Press Relace Apr, 2008, Accessed 05 Aug 2021
https://www.nato.int/cps/en/natolive/official texts 8443.htm
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countries supported major power interests to support Greece. Noticeably
NATO disregards the UN Charter of the right of self-determination.

Additionally, according to Interim Accord No.32193 from 13 September
1995, Greece has obliged not to obstruct the Republic of Macedonia, to
join any international organization under its temporary name “The
Former Yugoslav Republic of Macedonia - FYROM, 46 confirmed by
UN Resolution 817 from 1993;47 still NATO did not deliberate. Further,
this decision was confirmed by the International Court of Justice - ICJ
verdict No:2011/37 from 05 December 2011.48 Nevertheless, this great
win for a small state meant nothing to NATO, the EU, nor the US. If the
LIO was built on ruled-based principles, Greece, the EU, and the US
would have respected ICJ’s verdict and grand membership. Noticeably,
Ney’s agenda-framing is easier to use when dealing with small states
such as the Republic of Macedonia because it will not distract them from
the geopolitical competition dealing with emerging Russian influence.
Hence, the US and EU preferred to keep the status quo. By doing so,
Macedonian political instability and economic degradation continued.
The consequence to the Republic of Macedonia did not trouble the EU,
the US, or NATO because their interests were not directly compromised.

The major powers were blindly following geopolitical interests
disregarding giving incentives to strengthen democratic values. Hence,
Macedonia started many retrograde processes.

The Implications

Undoubtedly, this event was the biggest disappointment for both citizens
and politicians. The fragile and divided political environment in
Macedonia faced the brutality of the realpolitik of the EU and US. The
political dogma that wellbeing will flourish after NATO membership
fails. Likewise, the recognition of the Constitution becomes a
pipedream, yet changing the country’s name becomes a reality. All
politicians avoided this brutal reality, and they kept the status quo
because it complements NATO AND EU fatigue.

46 Interim Accord (1995) No: 32193, Accessed 05 Aug 2021
https://peacemaker.un.org/sites/peacemaker.un.org/files/MK 950913 _Interim%20Accord%2
Obetween%20the%20Hellenic%20Republic%20and%20the%20FYROM.pdf

47 UN Security Council (1993), Resolution 817, Accessed 05 Aug 2021:
http://unscr.com/files/1993/00817.pdf

48 International Court of Justice (2011), Press release No:2011/37 from 5 December 2011,
Available at: https://www.icj-cij.org/public/files/case-related/142/16841.pdf
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Consequently, government incumbent political party Internal
Macedonian Revolutionary Organization — Democratic Prosperity and
National Unity — VMRO-DPMNE led by Prime Minister Nikola
Gruevski with his Albanian coalition partner Ali Ahmeti form
Democratic Union for Integrity — DUI turn politics inwards. The idea of
internal growth came to the right moment. With solid states institutions
and a developed economy, the country could face and manage
unprecedented obstacles and dualism in implementing international laws
from the EU and NATO. Nevertheless, this was not the case. Two
elements marked this period that further deteriorated the status of the
Republic of Macedonia.

First, politicians created the perception that Greece is the only obstacle
to NATO and EU membership. Thus, in public, the significant blame
took Greece, not the international community, NATO, or EU. Hence,
nationalism was on the rise, and identity politics secured its roots. The
Macedonian politicians keep NATO and EU membership high in their
agenda and participation in NATO and EU missions. Mainly this was
by inertia since the central dogma of politicians was to prove to NATO
and EU that is a worthy partner. So, the Macedonian Army took part in
ISAF in Afghanistan from 2002 —2021. From 2003 until 2014, was part
of Enduring Freedom in Iraq. The Macedonian contingent performed
direct combat actions. In 2006/2007, at the President briefing, the
suggestion to replace direct actions with more staff officers and training
instructors was refused. The answer was to keep the same mission until
Americans proposed it differently. The years after will prove that this
policy is incorrect. The combat mission did not bring NATO and EU
membership. It turns that membership is a strictly political decision.

Second, Prime Minister Nikola Gruevski understood NATO and EU
fatigue and shifted policy to economic development. Besides his
economic successes, his policy deviated because the biggest opposition
party, the Social Democratic Alliance of Macedonia — SDSM, could not
match the VMRO initiative of reorganizations of the country. The
biggest weakness of the SDSM political party was stuck within their
inter-subjective reality presented by the former leader of Branko
Crvenkovski and his trustee Radmila Shekerinska. The SDSM was not
a constructive opposition. Hence, VMRO policy deviated to strengthen
corruption, and daily politics became part of civilian life. The ten years
of Gruevski — Ahmeti governance lost the last hope of building merit-
based independent state institutions.
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When Gruevski and Ahmeti started to make arrangements with China
and Russia, has threatened the US and EU interest’s primary in energy
and infrastructure. Soon after, their governance was labeled as a regime
nationalistic, authoritarian regime. In 2017 the so-called “Gruevski
regime” in reality “Gruevski-Ahmeti regime” was overthrown through
protests, known as the Colorful Revolution. Replacing incumbent Social
Democrat Zoran Zaev was qualified as more cooperative. As for Ali
Ahmeti, he remained untouchable and played the role of kingmaker.4°

The following years will prove that Gruevski did not leave any legacy
and all his structure fell like the tower of cards, thus setting the condition
for relegating Macedonia into geostrategic obscurity.

The Event: Precarious Prespa Agreement in 2018

The readers scrutinizing the Prespa Agreement tentatively and generally
may produce two separate reactions - oppose or support. Those who
oppose the Agreement are viewed as against safeguarding national
interest of the Republic of Macedonia and its right of self-determination.
Those in the other camp, however, the supporters of the Agreement, view
the opposers as standing against liberal democracy, being anti-NATO
and anti-EU, and promoting populism and authoritarianism.
Additionally, the opposers support NATO and EU membership, but not
at the cost of changing the country’s name. Regardless of the perceptions
and points of view, there are facts, conditions, and influences. In
changing the country’s name, the facts were replaced with assumptions,
the conditions were tailored by agenda-framing, and influences were
used to change decisions. Since VMRO-DPNE political party was firmly
sitting in the government, the SDSM political party instigated a political
crisis in early 2014, ultimately culminating in changing the country’s
official name. Here are several critical facts that led to the name change.

First, in the geopolitical competition, Russia threatened the US and EU
energy interests in the Balkans. Mitigating the Russian offensive to
strengthen the energy influence in the Balkans through Turk Stream 250

49 Biljana Vankovska. “Macedonia in NATO: What has changed?” Turkish Policy Quarterly,
Summer 2020, Available at: http://turkishpolicy.com/article/1019/macedonia-in-nato-what-
has-changed

50 Gazprom. “South Stream construction to create conditions for developing gasification and
gas-fired power generation in Macedonia” News, Sep 2013, Available at:
https://www.gazprom.com/press/news/2013/september/article1 70592/
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became the US strategic priority. The US needed to prevent the same
situation in the Balkans that happened to Central Europe with Nord
Stream 1.5! The first step was for the Republic of Macedonia to become
a NATO member. The goal was to ensure states’ political decisions
aligned with the EU and US interests. According to the NATO Bucharest
Summit Declaration from 2018, the membership will be granted
automatically after the “name issue” is solved.52

Second, in the regional context, the Albanian Prime Minister Edi Rama
has hosted a meeting in Tirana with all Albanian political parties from
Macedonia, known as “Tiranska Platforma.”s3 They confirm the mutual
support and unity of interests in Macedonia. This event was perceived
as interfering in internal affairs and promoting Albanian separatism in
Macedonia.

Third, after losing the early elections in 2014, the SDSM did not accept
the election results, left the Parliament, and instigated a political crisis.
During this crisis, they used illegal wiretapping materials in public to
delegitimize VMRO governance and build the perception of an
authoritarian regime named “Gruevski regime” or “the regime.”

Fourth, in 2015 the US and EU were deeply involved in mediating the
end political crisis.54 55 The result was Przino Agreement between major
political parties to have early elections in 2016, the opposition SDSM to
return to Parliament, and to establish Special Prosecution Office led by
Katica Janeva. Later, she was caught in racketeering businesspeople in
favor of and related to high government officials.

Fifth, in the process of signing the Prespa Agreement, there are two
significant illegalities. First, in Jun 2018, Greece and Macedonia signed
the mutual agreement that the country will change the name to the

51 Nikos Tsafos. “Turkish Stream Opportynities”, CSIS, Nov 2018, Available at:
https://www.csis.org/analysis/turkstream-opportunity

52 NATO “Bucharest Summit Declaration”, Press Relace Apr, 2008, Available at:
https://www.nato.int/cps/en/natolive/official_texts 8443.htm

53 Katerina Blazevska. "Ilnardopmara” ja npemuna MakenoHckara rpanuna’ Deutsche Welle,
Apr 2017, Available at:

https://www.dw.com/mk/nnargopmara-ja-npeMuHa-MakeJOHCKaTa-rpaHuiia/a-38481427

54 Fokus. “3aeB u I'pyeBcku Ha cpenda co Xan” Fokus.mk, July 2015, Available at:
https://fokus.mk/zaev-i-gruevski-na-sredba-so-han/

55 Netpress. “I'pyeBcku u 3aeB Ha cpenda co XaH u eBponpareHuuure” Netpress.com.mk, July
2015, Available at:

https://netpress.com.mk/gruevski-i-zaev-na-sredba-so-han-i-evropratenicite/
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Republic of North Macedonia for overall use and change the
Constitution. The SDSM excluded the opposition, other smaller political
parties, and the President of the States from negotiating process with
Greece. The illegality came from replacing the signatory party the
President of the State with Minister of Foreign Affairs Nikola Dimitrov.
According to the Constitution of the Republic of Macedonia, Article 119
paragraph 1 and 2, and Decree for the promulgation of the law on the
conclusion, ratification, and execution of international agreements,
Article paragraph 1 and 2, only the President of the States is responsible
for signing the international agreements.5¢ Second, the Referendum was
unsuccessful because the turnouts were less than thirty percent.5?
Nevertheless, the SDSM purposely misinterpreted the results and took
unilateral decisions disregarding people’s will and against Article 120
from the Constitution of the Republic of Macedonia.

Sixth, the Referendum becomes a battleground for domestic and foreign
influence. The foreign influence was firm and systematic through the
financial support of $8 million US congressional funds and UK Foreign
Office funding in Macedonia through Stratagem International as the
SDSM “Yes Campaign” task force. Both efforts were under the curtain
to fight Russian disinformation that was found significant as a $21000
investment paid by Greek businessmen sympathetic to Russia.s8
However, the people of Macedonia decided to keep their name.

The overall process of changing the country’s name created many
precedents in international relations and international law. Likewise, the
Republic of Macedonia lost the final stand to correct political culture
and build a democratic society.

The Implication

Numerous implications curtail state survivability. Hence, the article will
examine two critical implications international and domestic. The other

56 Parliament of Republic of Macedonia. “Constitutions”, 1992. Sobranie of Republic of
Macedonia, Available at:
https://www.sobranie.mk/content/Odluki%20USTAV/UstavSRSM.pdf

57 State Election Committee “Report of the Referendum in 2018, 2018. SEC, Available at:
https://drive.google.com/file/d/11AGxUalISepNrQJiM_57UHyRjR56-Aqj/view

58 Purkiss, Jessica. “Russian Warlords and British PR Firms: Macedonian’s Information War”,
The Bureau of Investigative Journalism, Sep 2018, Available at: https://www.thebureauinves-
tigates.com/stories/2018-09-28/russian-warriors-and-british-pr-firms-macedonias-informa-
tion-war
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implications are implied. They will not be examined because they
represent separate topics for analysis.

Internationally, the small states are collateral damage to the crisis of the
current LIO. There is nothing democratic in changing the country’s name
by disregarding international law and the fundamental inherent right of
self-determination for beginning alliance members. The alliances are
temporary and prone to changes. It demonstrates Ikenberry’s theory that
LIO built on hegemony on top of the Westphalian system of sovereign
states will produce more ideological conflicts in which small state cannot
protect their inherent sovereignty. The Prespa Agreement also
resurrected 19th and early 20th-century Balkan nationalism during the
nation-state building period. The stronger Balkan states such as Bulgaria
and Greece saw a window of opportunity to fulfill some unfinished goals
further. Unfortunately, the current political structure of the LIO allows
them much freedom to fulfill their goals. After Greece, today, Bulgaria
is following the same steps of blocking the Republic of Macedonia
further EU integration by not recognizing Macedonian language and
nation. According to Bulgarian President Rumen Radev, Bulgaria should
follow Greece’s regional policy towards the Republic of Macedonia.>

Domestically, starting from the biggest disappointment in 2008, political
culture picked subservience to autocratic rules and oligarchies.
Gruevski’s ten years of governance opened many economic
opportunities. “Benefiting from strong fiscal stimulus, credit growth,
and foreign investment, FYR Macedonia is experiencing one of the
highest economic growth rates in the region.”s® Nevertheless, his
governance resulted in degrading the political culture and civil society.
He strengthens the role of political “authority” as a ruler with unchecked
power over the citizens. Hence, his governance style impeded the
democratic consolidation of the state institution and promoted autocratic
rules and oligarchies. In 1999 and 2001, prof. Gjorge Ivanov wrote:
“democratic consolidation could not be done because the state was not
governed by law according to the structure of the democratic
government; instead, the incumbent political party ran it.”6!

59 Sonja Ugrinovska,. “Rumen Radev with Ultimatum to Skopje”, 2021, Sloboden Pecat,
Accessed 25 Oct 2021. https://www.slobodenpecat.mk/rumen-radev-so-ultimatum-do-skop-
je-prvo-prava-za-bugarite-pa-pregovori-so-eu/

60 IMF “Former Republic of Macedonia — Country report”, 2015. IMF Country Report No.
15/242, Available at: https://www.imf,org/external/pubs/ft/scr/2015/cr15242.pdf

61 Ivanov, Gjorge. “Consolidation of Democracy and the Civil Society” 1999. Civil Society in
the Countries on Transition, edited Nadia Skenderovic Cuk and Milan Podunavac, Open
University and Agency of Local Democracy, Subotica
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The successor incumbent Zoran Zaev is a product of the same political
camp. After four years of Zaev’s governance, his actions proved that he
perfectly understood the previously set political culture by Gruevski and
continued in the same manner. His governance replaced the rule of law
with “ruled by law.” He purposely overwhelmed the nominal system of
checks and balances to fit the political agenda. Otherwise, it was
impossible to change the country’s name, strengthen the grip on power,
and deal with opposition. A merit-based system and the abiding rule of
law as part of the fundamental liberal democratic principles of
governance was replaced with supporting political party decisions. They
view anyone who challenges their decision as standing against their
interpretation of liberal democracy, anti-NATO, and anti-EU, moreover
as supporters of “the regime.” The precedent of tailoring the laws to fit
the political agenda has become practice. Many analysts and political
scientists are raising the issue that the incumbent is abusing the process
of using the EU flag for the laws that needed to be passed in a shortened
procedure and are considered part of the reform process to NATO and
EU membership.62 Usually, to avoid democratic debate and bypass the
opposition, they put an EU flag to be considered urgent and use a short
procedure to pass the law. Likewise, the reckless neighboring policy
creates more obstacles for further development and is trapped in a cycle
of identity politics. The hasty signing of the Treaty for friendship, good-
neighborliness, and cooperation between the Republic of Bulgaria has
resulted in rising Bulgarian nationalism and further blocking Macedonia
in EU membership.

Unfortunately, this became a vicious cycle. Regardless of the incumbent,
the focus is on how to hold the grip on power. Only the generational
change in a politician who will lead the parties, there is a chance to break
the vicious cycle. Today there are young politicians on the political
scene. Nevertheless, they are not able to come to power yet.

Conclusion
The Republic of Macedonia started to build independence during the

zenith of LIO. These two processes collide because both ideologies have
a different base. After centuries, the Republic of Macedonia finally had

62 Jasminka Pavlovska. “Playing and abusing European flag in legal procedures”,
NovaMakedonija.com.mk, Accessed 05 Aug 2021
https://www.novamakedonija.com.mk/makedonija/politika/mourpyBame-u-310ynorpeda-tHa-

€BPOIICKO/
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a chance to build its nation-states according to Westphalian principles,
as every other state did in the past few centuries, including major
powers. According to Ikenberry, the collision started with building the
liberal international order on top of the Westphalian system of balancing
powers. Further, the LIO was not built on mutually accepted rules. It
was built on American hegemony. In such a milieu of rising and
declining powers, the Republic of Macedonia has become a client of
Western powers. The current status of the Republic of Macedonia has
proven Vankovska’s slogan: “The smaller the state, the less independent
in reality.”63 Considering the latest events and conditions, changing the
country’s name was not enough, even otherwise promised. Constantly
new obstacles are rising from the EU administration or its member
states. According to Handle’s definition that small states are already
weak. Today considering the aforementioned critical events, Macedonia
is becoming a failing state. Therefore, bearing this in mind, future
research should focus more on the correlation between the international
system and small states.

We researched the correlation between small states and the international
system using the Republic of Macedonia or the newly re-named
Republic of North Macedonia to serve as an example to understand the
consequences of continuous neglecting and inappropriate treatment of
the small states by the international system. Instead of an object, the
Republic of Macedonia became a subject in the international system.
The real question is, are we willing to accept the lessons learned?

The article established starting point to further research the roots of the
crisis of the liberal international system. Nevertheless, since the common
understanding is that LIO is in crisis, what is next? What have we
learned so far? Are we willing to accept mistakes, or will we defend
them by further imposing an inter-subjective reality that everything so
far is correct? How can we continue further? In this context, small states
do not have many options and in the case of Republic of Macedonia dual
standards of international law and human right were enforcing. Since its
independence, the Republic of Macedonia was forced to sign three
separate agreements: the Ohrid Framework Agreement, Prespa
Agreement, and Treaty for friendship, good-neighborliness, and
cooperation between the Republic of Bulgaria and the Republic

63 Bilijana Vankovska. “Lilliputian Foreign Policy of a Small State: The Case of the Republic
of Macedonia” 2017. Accessed 10 Sep 2021: https://www.researchgate.net/publica-
tion/343103574
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Macedonia to join NATO and EU. All three processes of signing the
agreements were led, monitored, and enforced by the international
community. All of them are limiting the right of self-determination as a
significant obstacle to NATO and EU membership. It seems that the
Republic of Macedonia is always looking forward to international
integration; however, each time was dragged down and back to some
historical grievances that are not relevant to liberal democratic
principles. Likewise, these agreements result from a failure of
Macedonian politicians to establish and implement a solid foreign policy
that will protect the fundamental right of self-determination as a nation.
Likewise, blindly serving external power’s interests hoping to get NATO
and EU membership, they lost the national sovereignty, ending with
changing the country’s name and potentially losing the nationality.

Analyzing this complexity has a significant limitation, such as
perception. Since we live in the interregnum period where liberal
international order is in crisis, perception is critical. The reader
scrutinizing the analysis will judge by its perception of which political
ideology camp it belongs to. Unfortunately, this trend will continue until
new international order is established.
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Abstract: This research posits the dynamics behind impediments over
the French colonial rule over Tunisia in the context of International
Relations discipline. In doing so, anarchy notion will be beneficial for
explaining the dynamics in the area; main assumptions of this research
regard actors that pursues their self-interests in order to maintain their
security, and gain power under the anarchic structure. This structure
“acts as a constraining and disposing force” in the relations among
states. On the other hand, under these circumstances, competition or
rivalry among states is inevitable. The process of the collapsing Pax
Ottomana replaced hierarchy with anarchy in the Middle East and
North Africa (MENA) region in the course of time, which resulted in the
arising “Eastern Question” and power competition among European
powers in the area. Under French rule, the Tunisian case constituted
power rivalry between France, Italy, and British Empire. While their
main interests differed in the area, those interests also were conflicting
in the time-space bound. The French Empire sought to establish
Francophone Empire in Maghreb; on the other hand, Britain's core
interests originated from maintaining the strategic holds and preserving
her global status via Mediterranean access. For Italy, which had already
prominent settler colonies in Tunisia, it was essential to participate in the
colonial race. Indeed, policies in Tunisia were geographically enabling
to increase power roles in the Mediterranean, where Britain and
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especially Italy prevented France from gaining dominant power in the
area by benefiting from their subjects there. Especially prominent
existence of the Italian settlers and acknowledgment of their national
identity by France in 1896 brought forth more challenges to French rule
in which was soon troubled by Tunisian nationalism as well.

Keywords: Tunisia, Realpolitik, French Colonial Rule, Decline of Pax
Ottomana, Mediterranean

TUNUS’TAKI FRANSIZ SOMURGECI YONETIMIN
KARSILASTIGI ZORLUKLAR: AKDENiZ’DEKi REELPOLITIK

Oz: Bu arastirma, Tunus iizerindeki Fransiz somiirge yonetimin
karsilastigi engellerin ardindaki dinamikleri Uluslararasi Iligkiler
disiplini baglaminda ortaya koymaktadwr. Bu siirecte, bolgedeki
dinamikleri agiklamak icin anarsi kavrami, yararlt olacaktir;, bu
arastirmanin temel varsayimlari, aktérlerin, anarsik yapi altinda
giivenliklerini siirdiirebilmek ve gii¢ kazanmak i¢in kendi ¢ikarlarim
gozeten oyuncular olduklaridir. Bahis konusu yapi, devletler arasindaki
iliskilerde “kusitlayici ve kontrol altinda tutan bir giic islevi
gormektedir”. Diger yandan, boylesi kosullar altinda, devletler arasinda
rekabet veya ¢ekigme kaginiimazdir. Osmanl Barisinin yikilma siireciyle
beraber, zaman icinde Orta Dogu ve Kuzey Afrika (ODKA) bélgesinde
hiyerarsinin yerini anarsi almig, “Dogu Sorunu "nun ortaya ¢ikmasi ve
Avrupalt  kuvvetlerin bolge iginde gii¢c rekabetine girmeleri ile
sonuglanmistir. Fransiz yonetimi altindaki Tunus drnegi, Fransa, Italya
ile Ingiliz Imparatorlugu arasinda bir giic rekabeti yaratmistir.
Bélgedeki temel ¢ikarlart farklilik gésterirken, soz konusu ¢ikarlar
zaman-mekan olarak da ¢akismistir. Fransiz Imparatorlugu Magrip te
bir Frankofon Imparatorlugu kurmaya ¢alismis; diger yandan,
Ingiltere nin temel ¢ikarlari, Akdeniz e erisim yoluyla stratejik kalelerini
korumak ve kiiresel statiisiinii siirdiirmek seklinde ortaya ¢ikmistir.
Tunus ta zaten énemli yerlegim kolonileri olan Italya icin somiirge
yarisina katilmak gerekliydi. Nitekim Tunus a iliskin politikalar, cografi
olarak Britanya ve ozellikle Italya’'min buradaki tebaalarindan
yararlanarak, Akdeniz de gii¢ olma rollerini artirmaya olanak saglamas,
Fransa’min bélgede egemen gii¢ konumu elde etmesini engellemistir.
Ozellikle bélgedeki Italyan yerlesimcilerin géze ¢carpan varligi ve 1896
yilinda Fransa tarafindan ulusal kimliklerinin kabulii, ¢cok ge¢cmeden
Tunus milliyetciligi tarafindan da rahatsiz edilen Fransiz yonetimi igin
daha fazla meydan okumalara yol acmistir.

Anahtar kelimeler: Tunus, Reel politik, Fransiz Somiirge Yonetimi,
Osmanli Barisimin Cokiisii, Akdeniz
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Introduction

Today, French traces can be seen clearly in Tunisia. For example,
Tunisian Arabic appears as a dialect blended with French to some
degree. In fact, dégage (get out), one of the slogans against former
president Zeynel Abidin Bin Ali in 2011 during the Arab Spring, was
also in French. Such and many French traces in Tunisia are the outcome
of a process that started with the occupation of Tunisia by France in
1881. On April 24, 1881, when the French army occupied Tunisia, using
the attacks carried out by the Khmir tribe on the Tunisian-Algerian
border as an excuse. After the occupation, in May 1881, the Bardo Treaty
was signed with Tunis Bey. According to this agreement, Tunis Bey had
full control over the Muslim and Jewish population in the country, but
France assumed the protection of the European population. As a matter
of fact, after the Crimean War (1856), France had already gained the
right to protect the Christian population over the Ottoman Empire. Also,
in accordance with the La Marsa Convention (1883), Tunisia was
independent in domestic affairs, but it was bound to France in foreign
affairs and had been under the auspices of France. However, with the
La Marsa Convention, France also had the right to reform Tunisia
“administratively, judicially, and financially if it deemed necessary”
which provided a basis for weakening the autonomy of the Bey.! The
domestic autonomy of the country finally recognized by France in 1955,
one year before the independence.? If it is remembered that Algeria was
one of the main factors in the policies on North Africa followed by
France in the nineteenth and twentieth centuries, the occupation of
Tunisia can be understood more easily. As a matter of fact, Tunisia is
located right next to Algeria and draws attention with its proximity to the
European continent and could also serve as a buffer zone in North Africa.
Considering the relations among Italy, Britain, and France on North
Africa in the anarchic structure, Tunisia’s status had not been only
determined by one power. France had been facing challenges to realize
its interests in the context of its colonial rule in Tunisia; to this extent,
rivalry and demographic challenges played a role during the French
colonization process in Tunisia.

What were the challenges for Paris during the colonization of Tunisia?
In order to answer this question, the research is comprising of three
sections:

1 Leila El Houssi, “The History and Evolution of Independence Movements in Tunisia”. Oriente
Moderno 97, No.1 (2017): 67-88.

2 Ibid.
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1. The theoretical framework attaches importance to power
competition under the region’s anarchic structure.

2. The general power competition in the Mediterranean (pre-WWI)
between France, Italy, and Britain will be observed in the context
of Realpolitik in the anarchy in which arose by the weakening of
the Ottoman Empire.

3. The status of Tunisia under that rivalry will be examined while the
colonization attempts and the challenges of that process also will
be argued.

Anarchy Regarding Ottoman Decline?

In the structure of “the absence of an ultimate political authority”; states
are inclined to cooperate or compete to attain their goals.3 Nevertheless,
“the underlying tragedy of world politics” signifies that the activities of
the states in order to gain power, secure themselves or pursue their self-
interests incline to harm other states’ interests in the anarchic structure;
furthermore, in this structure, alliances formed to ensure the participants’
unity and interests are also fragile.# The system entails in self-help
principle that the states are distinguished by their power capabilities,
and self-regards (egoism) themselves in the meantime power
competition has been dominant element between those units in the
anarchy; however only if the survival of the units acquired, they
maintain their goals of struggling for power and their profits.5 In this
sense, the self-help principle, which is the governing principle of
anarchy (that primarily orients states to be concerned with the relative
power alterations), prioritizes power considerations for not being a
relatively weak power on the international stage; indeed, these
considerations also results in the occurrence of balancing behavior.¢

3 Kenneth N. Waltz, Man, the State and War: A Theoretical Analysis. 96-206. New York:
Columbia University Press, 2001.

4 Fred H. Lawson, “International Relations Theory and the Middle East” in International
Relations of the Middle East, edited by Louise Fawcett, 19-36. Oxford: Oxford University
Press, 2005.

5 Kenneth N. Waltz, “Reflections on Theory of International Politics: A Response to My Critics”
in Neorealism and Its Critics, edited by Robert O. Keohane, 322-346. New York: Columbia
University Press, 1986.

6  Daniel H. Nexon, “Review: The Balance of Power in the Balance”. World Politics 61, No. 2
(Apr., 2009):330-359.
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Anarchy does not refer to chaos or disorder, but the ordering principle
of international politics; order is given assumption in this sense but not
in a hierarchical form established on “centralized authority or ultimate
arbiter” as in domestic politics.” Anarchy indicates the decentralization
in the interactions among multiple separable units and the absence of
central authority.8 According to Hoffman, the order in the world system
carries very different characteristics from the domestic order, in which
social collectivities exist, due to the absence of high-powered common
norms and dominant power above all actors, which defines the anarchy
in IR.9 In this “jungle”, states are inclined to bandwagon or balance
against the rival states in order to maintain their security and interests.
The balancing behavior of the states is linked to their power capabilities,
the relative distribution of power, geographic proximity, and perceived
intentions. !0

These assumptions above indicated in this research are mainly shared by
the Realist approach!! in the IR. However, Realism (and its neo variant)
is not able to find the proper ground entirely in the 19th century due to
its ontological base regarding the order between modern states behaving
as unitary actors rather than (roughly) composite collectivites.!2
Nonetheless, the second half of the 19th century demonstrates itself as
a transitional period between empires and modern nation-states that were

7  JohnJ. Mearsheimer, “Structural Realism” in International Relations Theories: Discipline and
Diversity, edited by Tim Dunne, Milja Kurki, and Steve Smith, 77-93. 3rd Edition. Oxford:
Oxford University Press, 2013.

8  Nuri Yurdusev, International Relations and the Philosophy of History: A Civilizational
Approach. 102-111.New York: Palgrave Macmillan, 2003.

9 Stanley Hoffmann, Janus and Minerva: Essays in the Theory and Practice of International
Politics. 85-86. Colorado: Westview Press, 1987.

10 Although Walt argues the balance of power in terms of “threat”, the term “threat” is more
related to Machtpolitik, on the other hand, this research considers Realpolitik in the case of
balancing behavior regarding interests. It can be assumed that the sentence above is also valid
for maintaining interests: Stephen M. Walt, The Origins of Alliances. 1-16. New York: Cornell
University Press, 1987.

11 According to realism, the pursuit of self-interest rather than any moral obligation has been
instrumental in achieving any goal for the states: Jack Donnelly, Realism and International
Relations. 23-26. Cambridge: Cambridge University Press, 2004.; Inter-state interactions and
actions occur at the unit level; however, “the structure of a system acts as a constraining and
disposing force” that also determines the outcome of actions and interactions, and the behavior
of rational units to maintain their self-interests: Kenneth N. Waltz, Theory of International
Politics. 66-93. Philippines: Addison-Wesley, 1979.; Structural realism assumes that the power
rivalry is derived from the wealth and security concerns in the self-help system in which
policies and activities of the states are limited or enabled by anarchy: Kenneth N. Waltz,
“Structural Realism after the Cold War.” International Security 25, no. 1 (Summer 2000): 5—41.
doi:10.1162/016228800560372.

12 Christopher Pierson, The Modern State, 2nd Edition. London: Routledge, 1996. pp. 127-154.
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institutionalized and formed in the process of time historically.!? Since
the late 18th century the system had been changing due to the
centralizing political authority and power inside of the distinct borders
unique to each particular state based on “nations” instead of dynasties
exercising the political control mechanisms outside of their territories,
and emerging characteristics of a plurality of egoistic uniform states
rather than composite Respublica Christiana in Europe.!4

This research relates the concept of anarchy to regions rather than to the
world system; the anarchy in the territories that were dissolving from
the Pax Ottomana constitutes the ontological ground. Nevertheless,
nationalism waves, the decline in the coercive instruments as well as
hard power in comparison with European powers, and lacking consent
over the local rulers in the course of time entailed the dissolving
Ottoman Empire while arising the Eastern Question. Those determinants
had been debilitating the Ottoman reign and dominance, resulting in
losing the region’s hierarchical structure. In fact, the dissolution of the
hierarchical structure was replaced by anarchy which would be a proper
playground for the European powers.

The emergence of the French Revolution (1789) and the Industrial
Revolution (19th Century) in England led European powers to surpass
the Ottoman Empire’s power and capabilities in the Middle East and
North Africa (MENA) region as well as to gain influence in this region.!5
As soon as Eastern Question, which demonstrates the unequal
engagement, arose, the MENA region has challenged the Great Power
politics for 200 years; Western influence penetrated Middle Eastern
society, political structures, and diplomacy.!¢ The beginning of the

13 On the other hand, the 19th century also indicates a period of the expansion and rise of
European empires, however, in the 20th century, the global spread of the nation-state became
a new phenomenon: Andreas Wimmer, and Brian Min, “From Empire to Nation-State:
Explaining Wars in the Modern World”, American Sociological Review 71, No. 6 (Dec., 2006):
867-897.

14 Wolfgang Reinhard, “Empires, Modern States, and Colonialism(s): A Preface” in Shifting
Forms of Continental Colonialism: Unfinished Struggles and Tensions, edited by Dittmar
Schorkowitz, John R. Chavez, and Ingo W. Schroder, 1-22. Singapore: Palgrave Macmillan,
2019.; Carl Schmitt, “Somut ve Caga Bagl bir Kavram Olarak Devlet” in Deviet Kurama,
edited by Cemal Bali Akal, 245-256. 4th Edition. Ankara: Dost Kitabevi, 2013.; F. H. Hinsley,
Power and the Pursuit of Peace: Theory and Practice in the History of Relations Between
States, Cambridge: Cambridge University Press, 1963. pp. 153-185.; Stephanie Marrone,
“Whither the Nation State?”. Origins 1, No. 4 (November 1993): 17-22.

15 Roger Owen, State, Power and Politics in the Making of the Modern Middle East. 5-7. 3rd
Edition. New York: Routledge, 2004.

16 L. Carl Brown, International Politics and the Middle East, 3-8. Princeton: Princeton University
Press, 1984.
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Eastern Question went back to the 1774 Kiiciik Kaynarca (that signifies
Russian reach to the Black Sea), and 1798 French invasion in Egypt
(which feared Britain for her access to India and strategic routes);
nevertheless, the prominent weakness of the Ottoman Empire brought
for provincial challenges to Istanbul and led European powers to plan
partition of the lands and their competition in that area resulted in
contending claims; however, there had less risk of the occurrence of the
use of force between European powers in the MENA region by
comparison within Europe.!” While Pax Ottomana was collapsing, the
MENA region’s hierarchical structure under Ottoman suzerainty was
replaced by anarchy in the area where the power vacuum occurred to be
filled by European powers. That structural change paved the way for
rivalry among Italy, Britain, and France in the Mediterranean. The
catalyzer of the “Eastern Question” was to be events in the 1877- 1878
Russo-Turkish War, Treaty of San Stefano, and then the 1878 Congress
of Berlin. After the harsh Ottoman defeat, Russia imposed a very
oppressive treaty on Istanbul, which would enable Russia to be a
dominant power in the European balance of power system; that
prevented by the Congress of Berlin.!8 On the other hand, 1878 was a
significant watershed on European powers’ behavior related to the
Ottoman Empire, the inevitability of the collapse in Pax Ottomana was
a prominent perception among great powers that resulted in adjusting
their policies; for instance, supporters of Ottoman unity, Britain (in the
same year settled in Cyprus) and Austria-Hungary (attempted to be more
dominant in Bosnian affairs and annexed it in 1908) also changed their
position to get a slice of the cake and fill the power vacuum created by
collapsing of the Ottoman Empire.!® Nevertheless, preservation of the
Ottoman integrity agreed upon by Britain, France, and Austria after the
Paris Peace Treaty in 1856 against the probability of Russian access to
the Mediterranean via the Straits (which was “the nightmare of British
diplomacy since the 1780s” considering the preservation of her imperial
gains) was relinquished by 1878.20

17 Ibid. pp.22-41.

18 Fahir Armaoglu, 19. Yiizyil Siyasi Tarihi. 732-746. Istanbul: Alkim, 1997.

19 1Ibid. pp.749-752.

20 John Darwin, The Empire Project: The Rise and Fall of the British World-System, 1830-1970,
New York: Cambridge University Press, 2009.; Halil Inalcik, Devlet-i ‘Aliyye, Osmanl:
{mparalorlugu Uzerine 4 rastrmalar-1V, Ayanlar Tanzimat, Mesrutiyet, 10th Edition. 272-293.
Istanbul: Tiirkiye Is Bankasi Kiiltiir Yayinlari, 2021.; The Eastern Question and the Paris Treaty
of 1856. Pamphlets. Williams and Norgate, 1871. https://jstor.org/stable/10.2307/60235878.
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Realpolitik in Mediterranean

In order to consider in detail, the power politics in Europe should be
stressed in the zeitgeist of the period, which could be accounted as the
Concert of Europe. The term refers to a period in the 19th century that
had great implications for both world history and international relations.
The geist of the Concert was based on “national self-restraint,” respect
for European internal dynamics, and concerted action in the case of any
activism or crisis that enabled the conference system in relations
between European powers.2! “Concert diplomacy assigned itself the
delicate task of restraining revisionist or aggressive states as well as of
regulating European difficulties by peaceful means-replacing the
confrontation and inherent brinkmanship of balance-of-power
politics.”22 Nevertheless, the Concert had urged European powers to
solve their territorial disputes through dialogue and a conference system
concerning avoiding severe clashes in the continent (which was mainly
ceased by the Crimean War in 1853-56, and Franco-Prussian War in
1870-71), and abstaining from redrawing new borders in Europe
regarding the maintenance of the current balance of power.23 The
Concert was founded after the Napoleonic Wars by the Vienna Congress
(1814-1815); on the other hand, the Italian and especially the German
unification altered the dynamics of the balance in the continent;
however, after those unification movements, the geist of the Concert
was willing to preserve the new balance of power and adapt to the new
emergent status quo; because tensions in Europe had directed to
colonies, not in the continent until 1914 that enabled great powers to
pursue their interests elsewhere.24 Besides, the conferences organized in
context with the Concert were often attended to the issues concerning the
Eastern Question.25 On the other hand, the second half of the 19th
century still indicated itself as the era of imperial advances in the vast
areas; still, the vastness of which enabled imperial powers to ease their
disputes to settle through conference systems until all of the terra
incognita’s spaces was fulfilled and discovered by imperial powers.26

21 Richard B. Elrod, “The Concert of Europe: A Fresh Look at an International System”. World
Politics 28, No. 2 (Jan., 1976): 159-174.

22 Ibid.

23 Owain Wright, “Concert of Europe” in The Encyclopedia of Diplomacy, edited by Gordon
Martel, JohnWiley & Sons, 2018. https://onlinelibrary.wiley.com/doi/10.1002/9781118885154.
dipl0058 (accessed: September 02, 2021).

24 Oral Sander, Siyasi Tarih: Ilkcaglardan 1918 e, 242-247. 22nd Edition. Ankara: imge, 2011.;
F. H. Hinsley, Ibid.

25 Carsten Holbraad, “The concert of Europe”. Australian Outlook 25, No.1 (1971): 29-44.
26 Rene Albrecht-Carrie, The Concert of Europe, 309-311. London: Palgrave Macmillan, 1968.
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Following the principles of the Concert, European powers averted from
the use of force between each other in the continent as possible;
nevertheless, that does not mean to abstain from the use of force over the
other regions and autonomous lands under the suzerainty of the Ottoman
Empire. Initial policy responses determined by the maintenance of the
Concert, which was founded on shared values of prevention of the use
of force in the European Continent in the context of the balance of
power; hence the invasion of Tunisia did not lead to Mactpolitik in the
continent among the parties possessing conflicting interests.2” In the case
of Tunisia, Machtpolitik (Power Politics) had not applied between
France, Italy, and Britain, although other power measures rather than
coercive force were highly utilized in order to gain influence in the
country. That was also an output of the application of Realpolitik
regarding the issues in Tunisia. Termed by Ludwig von Rochau (1853)
and gained popularity by Otto von Bismarck in the 19th century;
Realpolitik indicates the policy deriving from the calculations based on
“the existing distribution of power within a state (Herrschaft); the
socioeconomic structures of society; and the cultural and ideological
setting of the time” while abstaining from unnecessary Macthpolitik
among the states.28 Kissinger defines Realpolitik as:

“Foreign policy based on calculations of power and the national
interest... For the practice of Realpolitik avoids armament races
and war only if the major players of an international system are
free to adjust their relations in accordance with changing
circumstances or are restrained by a system of values, or both.”29

The term remarks on the “practical politicians” to constitute “realistic”
political behaviors based on cost-benefit calculations as well as in
proportion to their ability rather than “idealistic” and moral concerns or
miscalculated adventuristic preference in order to form policy for the
state’s actual needs.30

27 Mary Dewhurst Lewis, Divided Rule: Sovereignty and Empire in French Tunisia, 1881— 1938,
3-22. California: University of California Press, 2014.

28 John Bew, Realpolitik: A History. New York: Oxford University Press, 2016.

29 Henry Kissinger, Diplomacy. 137. New York: Simon & Schuster, 1994.

30 Charles S. Gochman, and Russell J. Leng, “Realpolitik and the Road to War: An Analysis of
Attributes and Behavior”. International Studies Quarterly 27, No.1 (Mar., 1983): 97-120.;
Henry C. Emery, “What is Realpolitik?”. International Journal of Ethics 25, No. 4 (Jul., 1915):
448-468.; Michael C. Williams, “Reason and Realpolitik: Kant’s “Critique of International

Politics™”, Canadian Journal of Political Science / Revue canadienne de science politique 25,
No. 1 (Mar., 1992): 99-119.
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Calculated political behavior based on the interests in the expansion
through the Mediterranean in context of occurring dynamics was not a
new phenomenon for the European powers. In addition to the regulations
for the protection of European trade routes by naval force against
barbary pirate activities in Mediterranean and the developments in the
increasing European commerce mobility in which had been connecting
Europe to the Maghreb, leading to the acquisition of further economic
and legal concessions and privileges from the local elites in the Maghreb
since 18th century; the scramble for North Africa mostly coincided with
the decline of Ottoman power against Europeans and local rulers in the
region in 19th century.3! As a matter of fact, the Lepanto (Inebaht1) War
in 1570 already symbolized the ongoing decline of Ottoman naval power
-which also resulted in unstringing Istanbul’s reign over the Maghreb-
in comparison with its rising European counterparts in the
Mediterranean.3? In addition to this phenomenon, by the 19th century,
the French and British forces not only surpassed the Ottoman naval
power in the area, but they also managed to subdue barbary pirates who
had held the commerce routes in the sea.33

Initial French expedition for imperial rule attempt occurred in Egypt
(1798-1801) by Napoleon; this expedition sparked the scramble for the
Mediterranean followed by North Africa between Britain and France;
after this expedition mentioned above, London colonized Malta (1802)
and established direct or indirect rule over the most of the Eastern
Mediterranean; while France concentrated mostly on North Africa.34
Then other European powers engaged in North Africa, for Spain,
Morocco attached importance to her domain, while for Italy it was firstly
Tunisia and then Tripolitania and Cyrenaica; even these two states
developed similar conceptions as “mare nostrum”.35

As soon as Italian unification (Risorgimento), which ended in 1870-
1871, ensured Italy’s survival by maintaining its territorial control,

31 TIan Coller, “Barbary and Revolution: France and North Africa, 1789— 1798” in French
Mediterraneans Transnational and Imperial Histories, edited by Patricia M. E. Lorcin and
Todd Shepard, 52-75. Lincoln: University of Nebraska Press, 2016.

32 Trandafir G. Djuvara, Tiirk Imparatorlugunun Paylasiimas: Hakkinda Yiiz Proje (1281-1913).
419-421. Translated from French into Turkish by Pulat Tacar, 4th Edition. Istanbul: Tiirkiye Is
Bankasi Kiiltiir Yaynlari, 2020.

33 Joseph S. Roucek, “The Geopolitics of the Mediterranean, 11", The American Journal of
Economics and Sociology 13, No. 1 (Oct., 1953): 71-86.

34 Manuel Borutta & Sakis Gekas, “A Colonial Sea: the Mediterranean, 1798-1956”. European
Review of History: Revue européenne d’histoire 19, No.1 (2012): 1-13,
DOI: 10.1080/13507486.2012.643609.

35 Ibid.
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sovereignty, and internal order in its land, Italy was able to determine its
self-interests. Since Risorgimento, Italian interests were composed of
the desire for diplomatic supremacy in the Mediterranean while avoiding
any conflict with a great power alone, and sustaining its political unity
as well as sovereignty against any interferences from the Vatican or any
other powers during the 19th century.3¢ Nevertheless, Italian interests
formed around these priorities; firstly, its land possessed a lack of
products of the soil and primary materials that led policymakers to settle
in different lands to colonize, and secondly; Italy is in the middle of the
Mediterranean and its borders surrounded by this sea by approximately
80% which attached importance to preserve its interests especially in
that geography.37 And thirdly, Italy could not afford to face British
influence in the Mediterranean; on the other hand, in order to challenge
another great power (France), it was needed to side with the British
Empire.3¢ As a matter of fact, Britain was also eager to balance France
with Italy in the Mediterranean, as it can be analyzed from the
rapprochement to Italy. For instance; in 1887, an agreement was reached
between those states, acknowledging the recognition of British interests
in Egypt where was occupied in 1882 after the French occupation of
Tunisia, while allowing Italians to conduct their policies in North Africa
especially in Tripolitania and Cyrenaica; furthermore, it was agreed upon
mutual support in the Mediterranean in a conflict with the Third power.3°
1887 was also the year that the Mediterranean Agreements (between
Austria-Hungary, Italy, and Britain) signed, asserting the preservation
of the status quo in the area against the French policies and influence in
North Africa.40 Due to its weakness economically and militarily as well
as lacking industrialization and resources compared with the other
European powers, Italian state officials (until Benito Mussolini)
preferred to avoid any kind of war against more industrialized European
powers while attaching importance to the balance of power in the
continent. On the one hand, the French colonial expansion in the
Maghreb was contradicting Italian interests, Italy also needed France in

36 Federico Chabod, ltalian Foreign Policy: The Statecraft of the Founders, Translated from
Italian into English by William Mccuaig. New Jersey: Princeton University Press, 1996.

37 R. Salim Burgak, “italya’nin Dis Politikas1 (1882 - 1915)”. Ankara Universitesi SBF Dergisi
1 (1943): 703-742.

38 It should also be remembered that; although Italy was part of the Central Powers in the initial
phase of WWI, Rome averted from declaring war on England while preserving its neutrality
until the Pact of London (Patto di Londra, 1915) in which Italy sided with the Entente Powers:
Ibid.

39 W. N. Medlicott, “The Mediterranean Agreements of 1887”. The Slavonic Review 5, No. 13
(Jun., 1926): 66-88.

40 Ibid.
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order to balance other European power in case of war against Austro-
Hungary and Germany; so the policy towards Tunisia diverted to
acquiring financial, economic, and cultural (especially Italian schools
in Tunis had huge importance for its interests) concessions from Paris.

Because of the deep resentment of the invasion of Tunisia by France,
Italy had already joined the Triple Alliance with Austria-Hungary and
Germany in order to balance France in Central Europe in 1882.41 As a
matter of fact, while Italy was uncomfortable with the French
domination over Tunisia due to its geopolitical proximity and dense
Italian population, Britain also viewed a strong French dominance over
the Mediterranean negatively. On the other hand, after the opening of
the Suez Canal in 1869, the Mediterranean region was of particular
importance for Britain, which solidified its position in the mentioned
region by gaining control over Malta and Cyprus (1878) regarding its
short-cut passage to South Asia and India.#2 As a matter of a fact,
securing the transitional route via the Mediterranean was the sine qua
non for the sustainment of the global power status of the British
Empire.43 Principally British and French interests determined by their
global ambitions differed in the area; Britain’s main aim was to “access
to coastal ports along the Persian Gulf, Indian Ocean, and Red Sea
littorals, to protect the communication routes to its imperial possessions
in India and beyond”, on the other hand, France sought for Francophone
Empire especially in the Maghreb.#4 Indeed, the defeats from the Franco-
Prussian wars (especially after Sedan in 1870) led Paris to concentrate
more on North Africa rather than Europe in order to explore and exploit
the geography.+5 In order to preserve the routes for access to the world
oceans and to secure the passage to India, the Mediterranean had a
prominent role for British policymakers, as could be seen from the
settling in the strategic areas such as Gibraltar where was designated as
a British colony in the same year of French occupation in Algeria, 1830.
While these empires’ main interests necessitated differentiated policies,

41 Henry Kissinger, Ibid. p. 159.

42 Joseph S. Roucek, “The Geopolitics of the Mediterranean, 1”, The American Journal of
Economics and Sociology 12, No. 4 (Jul., 1953): 347-354.

43 Kirsten Greer, “Geopolitics and the Avian Imperial Archive: The Zoogeography of Region-
Making in the Nineteenth-Century British Mediterranean”. Annals of the Association of
American Geographers 103, No. 6 (2013): 1317-1331.

44 Rosemary Hollis, “Europe in the Middle East” in International Relations of the Middle East,
edited by Louise Fawcett, 344-362. Oxford: Oxford University Press, 2005.

45 Donald Vernon McKay, “Colonialism in the French Geographical Movement 1871-1881”.
Geographical Review 33, No. 2 (Apr., 1943): 214-232.
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the application of their activities had been conflicting with each other in
the time and space bound. In this imperial rivalry, Italy also reoriented
its activism according to the British position in world politics to balance
France; however, the 1896 defeat (which also resulted in the fall of the
government in [taly) in Abyssinia resulted in rapprochement with France
due to the lack of support from Britain to Italy in Ethiopia during the
war.46

Status of Tunisia

It was argued that; French public opinion and decision-makers’ hesitancy
on the full possession of Tunisia as well as a possible disturbance in
Algeria, which had been a long rival to Tunis4? (before the annexation
by the Metropole of France), prevented the annexation of Tunisia and
designated it under the Ministry of Foreign Affairs instead of Ministry
of Internal Affairs#® by Paris.4® These assumptions oversimplify the
dynamics behind the French rule in Tunisia by neglecting the
international dimension interconnected with demographic challenges to
Paris. Nevertheless, the core determinants of the events were not per se
domestic but also international from the point of the rivalry among
France, (especially) Italy and Britain in the Mediterranean. France
attempted to engage more in Tunisian internal dynamics and diminish

46 R. Salim Burgak, Ibid.

47 In the Ottoman rule, autonomous units divided by “marches,” which signifies their authority
such as taxation and territorial control under their not clearly cut territorial control but influence
area; however, when Europeans came to the fore in the region, clear-cut border lines became
problematic in the division between the units. Despite both Algeria (since 1830 and officially
became administrative part of France in 1848) and Tunisia was under French control, the two
countries had problematic relations as can be demonstrated from the works of the 1892 Border
Commission by France, which the territoriality and the wells in these areas between those units
signified troubled relations: Héléne Blais, “An intra-imperial conflict: the mapping of the
border between Algeria and Tunisia, 1881-1914”. Journal of Historical Geography 37 (2011):
178-190.; Indeed, these two countries, even under Ottoman suzerainty had not agreed upon the
control of their territoriality as one can see from the 1756 Algerian invasion: Julia Clancy-
Smith, “A view from the water’s edge: Greater Tunisia, France and the Mediterranean before
colonialism”. French History 29, No. 1 (2015): 24-30.

48 The best example that was under the authority of this Ministry is Algeria during the colonial
rule. Apart from its geostrategic importance related to Africa and Mediterraneanean, “Algeria
was not an internal colony run by the pieds noirs, but a French colony ruled ultimately by
France despite substantial local control by the settlers.” Thus the very importance of preserving
the status of Algeria can be examined from many areas in accordance with the French interests:
David Prochaska, Making Algeria French: Colonialism in Bone, 1870 -1920. 8. New York:
Cambridge University Press, 1990.

49 Donald Vernon Mckay, “The French in Tunisia”. Geographical Review 3 (Jul., 1945): 368-
390.
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the Bey’s autonomy; however, the international structure was a limiting
factor for Paris.

“By Husayn Bey’s reign (1824-1835), the country sat at the
convergence of three empires: French, British, and Ottoman.
Slightly later, a fourth wannabe empire, the Italian, came into play.
For half a century, Tunisia shared a fluctuating border with a
European colonial state and was perilously close to Great Britain’s
Mediterranean outpost, Malta.”’s0

However, in the second half of the 19th-century Ottomans’ weakness
became more apparent in its rule over North Africa’s territories. The
already virtually independent Beys,5! with regards to preventing
Ottoman direct rule and maintaining their “independency”, engaged
more with European powers by the time passed, and Europeans had
become more prominent in the region over time.52

Tunisia’s leading phosphate production in the world, its economic assets,
mineral resources, as well as its geography in the Mediterranean, which
is bridging North Africa to Center Africa while situated in proximity to
Sicily and Marseilles, constituted an essential element for imperial rivalry
during the colonial epoch.53 Moreover, in order to protect Algeria along
with its border, Tunisia situated in a strategic position in which any
insurgency would have a direct effect on Algeria considering the
construction of the railway from Tunis to the border which had an
accelerating effect on social mobility.5* The revolts against the Bey in
1864 and state bankruptcy in 1869 demonstrated a negative effect on
Algeria; nevertheless, those events also paved the way for more intensive
penetration in Tunisia by European powers, especially by France.35

Due to its strategic importance in the Mediterranean and conflicting
interests, Tunisia was the issue among these powers; it was important to
preserve the balance of powers by preventing the acquisition of a

50 Julia A. Clancy-Smith, Mediterraneans: North Africa and Europe in an Age of Migration C.
1800-1900, E-book. California: University of California Press, 2011.

51 Beys were juridically part of Ottoman suzerainty, however, they possessed their own
bureaucracy, military, and political structures: L. Carl Brown, International Politics and the
Middle East, Tbid. p. 63.

52 Ibid. pp.69-70.
53 Donald Vernon Mckay, Ibid.

54 Dwight L. Ling, “The French Invasion of Tunisia, 1881”. The Historian 22, No. 4 (August,
1960): 396-412.

55 1Ibid.; L. Carl Brown, International Politics and the Middle East, 1bid. p.74-76.
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dominant role over the country. Indeed possession of both sides of the
Sicily Strait would enable Italy to establish a dominant power capacity
in the middle of the Mediterranean; even, during the Congress of Berlin
in 1878, while Eastern Question was on the agenda, London favored
French rule in Tunisia rather than Italian dominance despite
rapprochement with Italy.56

“Reworking the map of Africa was not France’s original intent;
the government planned to consolidate French Algeria’s eastern
frontier and counter the new Kingdom of Italy’s possible plans.
Emperor Napoleon III of France had not wanted the Italian
peninsula to join together under a single monarch, changing the
Mediterranean balance of power forever.”s7?

On the other hand;

“It was conceived by the first treaties (Le Bardo in 1881 and La
Marsa in 1883) between Tunisia and France as a “soft” colonial
regime that should only protect the local administration...The
protectorate turned into a harder colonial regime to some extent,
similar to the Algerian regime, with an increase in the number of
French officials in Tunisia and the rise of the “Résidence
générale,” the central administration, which depended on the
French Foreign Office.”58

As stated in the introduction section, France already provided a ground
for future plans for colonization via La Marsa (1883) while Paris did not
neglect Tunis’ strategic importance in the Mediterranean and Maghreb.
France repeated its Algerian experiences in Tunisia and accelerated its
attempts to gain more influence and colonize Tunisia by enacting
naturalization laws for other European subjects as well as Muslims and
Jews (whom subjects were under the rule of the Bey), compulsory
primary schools (which are French medium), and settling more French
at the beginning of the 20th century.5® So, what were the reasons behind

56 Mark I. Choate, “The Tunisia Paradox: Italy ’s Strategic Aims, French Imperial Rule, and
Migration in the Mediterranean Basin”. California Italian Studies 1 (2010): 1-20.
http://escholarship.org/uc/ item/8k97g1nc

57 Ibid.
58 M’hamed Oualdi, “Provincializing and Forgetting Ottoman Administrative Legacies: Sons and

Grandsons of Beys” Mamluks Facing French Administrators of Tunisia (1890s-1930s)”.
Comparative Studies of South Asia, Africa and the Middle East 34, No. 2 (2014): 418-431.

59 Thomas Willing Balch, “French Colonization in North Africa”. The American Political Science
Review 3, No. 4 (Nov., 1909): 539-551.
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unsuccessful attempts to reach full colonial rule in Tunisia could be
found in international and demographic dynamics, which were related to
power competition in the area.

Lewis argues that there was a divided sovereignty in Tunisia not only
between France and Tunis Governor, but also between France and other
European powers, especially between Italy and Britain.6® While France
recognized the autonomy of Bey, the local courts had to recognize
Tunisian institutions such as the tax system and the Bey’s army (but this
did not prevent France from using the Bey’s army to suppress the
rebellions in Algeria).6! In addition, the competition of Western powers
over Tunisia prevented France from establishing full control over
Tunisia; for example, France’s obligation to accept that all treaties
previously signed between Bey and other countries with the Treaty of
Bardo are valid (1882), and its statement to European states that it would
not annex Tunisia can be seen as the influence of other European powers
on the country.62

Demographically Italian population far outweighed the other European
subjects in Tunisia, which brought about demographic power to Italy
while maintaining informal and formal ties with this community in many
areas, such as culturally and economically; moreover, Italians regarded
Tunisia as “a permanent Italian colony, despite French rule”.63
Nonetheless, since the Risorgimento, poor conditions for the millions of
Italians forced them to immigrate to the Americas, and the areas
belonging to French colonial rule, particularly the most proximate
Tunisia which would be outweighing the French demographically in the
country.64 Societal dynamics played a role in that Italian dominant
presence; conditions such as overpopulation, poverty, and political
hardships resulted in the migratory flow from especially Italy and Malta
(subjects of whom were proto European settlers who pioneered the
European “colons” in Tunisia), while France had been facing hardships
to populate the French settlers in Tunisia after the Bardo Treaty; indeed
these hardships erstwhile had been challenging French authorities in
Algeria as well because of the fact that France, comparatively had better

60 Mary Dewhurst Lewis, Divided Rule: Sovereignty and Empire in French Tunisia, 1881— 1938,
3. California: University of California Press, 2014.

61 Ibid. pp.68-83.
62 1Ibid. pp.26-97.
63 Mark I. Choate, Ibid.

64 Ruth Ben-Ghiat, and Mia Puller. “Introduction” in [talian Colonialism, edited by Ruth Ben-
Ghiat, and Mia Puller, 1-12. New York: Palgrave Macmillan, 2005.
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conditions and was not overpopulated as Italy.65 The beginning of the
Italian colonization in Libya, 1912 challenged French authorities as well,
nevertheless, many Tripolitians immigrated to Tunisia before Italian
naturalization in which their nationality would belong to Italy, and neo-
Italianism occurred among the Jews in Tunisia; to this point, the
augmenting influence of Italy discomforted Paris on the treatment of
Italian identity in Tunisia.66

Due to the naturalization laws in Algeria, many Europeans, including
Italians, assimilated into a French identity; albeit in Tunisia, Italians (that
formed approximately half of the European population and were
growing in numbers while the French population’s growth rate was hard
to catch up that speed) resisted the naturalization by vigorously
protecting their national identity.6” Moreover, in 1896, Paris recognized
Italian identity and institutions in its protectorate while Italy
acknowledged the French rule in Tunis, which was a result of the
mentioned 1896 Franco-Italian rapprochement; in other words, that
event brought forth renegotiated Italian rights in pre-1881 and allowed
to strengthen Italian identity in Tunisia.68 British Maltese subjects in
Tunisia were problematic in the Franco-British relations on the treatment
of these subjects as well; however, in the course of time the solution was
reached, and it was agreed that the Tunisia-born European subjects
would become French subjects in the 1920s.6 As can be analyzed here,
even the issue of densely populated non-French European subjects was
challenging Paris, a more problematic case than the Frenchization
process in Algeria.

As soon as the status of Maltese subjects was agreed upon with Britain,
France enacted naturalization laws. The naturalization law (1923),
following the Algerian model, also included Muslim subjects, which
enable questioning the protectorate status in Tunisia more; especially
Tunisian nationalist Destour Party criticized that was the clear violation
of Le Bardo which constituted protectorate and co-sovereign regime in
the country.70 Also, the long discontent between colon and indigene,

65 Julia A. Clancy-Smith, Mediterraneans: North Africa and Europe in an Age of Migration C.
1800-1900, Tbid.

66 Mary Dewhurst Lewis, Ibid. pp. 103-111.

67 Mark 1. Choate, “Identity Politics and Political Perception in the European Settlement of
Tunisia: The French Colony versus the Italian Colony”. French Colonial History 8, (2007): 97-
109.

68 Ibid.
69 Mary Dewhurst Lewis, Ibid. pp. 98-164.
70 Ibid.
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together with the changing space of the indigéne, resulted in another
challenge for Paris.”! In the 1930s, Neo-Destour progressed the
nationalist arguments and rejected the co-sovereignty by claiming the
existence of two sovereign states:

“Adopting the notion of “cosovereignty” as its own but giving it
a different interpretation, Neo-Destour insisted that the Treaty of
Bardo itself had recognized the coexistence of two sovereignties:
that of the bey, over domestic affairs, and that of France, which
would represent the bey in his relations with the rest of the world.
According to this argument, any role France had played in the
domestic governance of Tunisia had been a perversion of
international law.”72

Moreover, the changing character of international politics in the post-
WWII era brought about realizing the Tunisian nationalists’ ideals in the
country. The dramatic loss of power of the European colonial states and
the establishment of a permanent and effective institutionalization in
international relations, especially through the UN system made great
contributions to the nationalization and independence of the colonial
peoples.” On the other hand, the Cold War restructured world political
relations; in this context, while the US tried to remain with the idea of
ending European colonialism but keeping the nationalist movements
away from the sympathy of communism, it was necessary for the
colonialism to come to an end for the USSR.74 The positions of the two
polars catalyzed the decolonization movements as well; in this structure,
Tunisian independence gained ground leading by Habib Bourguiba and
Neo-Destour, in 1956.

Conclusion

The decline of the Ottoman power constituted a power vacuum in the
MENA region in which the power rivalry occurred among the European
powers. However, this rivalry realized in the means of non-coercive
power instruments while preventing the use of force in Europe as much
as possible. The continent’s main objective in the 19th-century was to

71 L. Carl Brown, “The many faces of colonial rule in French North Africa”. Revue de ['Occident
musulman et de la Méditerranée, No. 13-14 (1973): 171-191.

72 Mary Dewhurst Lewis, Ibid. p.165.
73 Oktar Tiirel, Kiiresel Tarihge, 1945-79, 122. Istanbul: Yordam, 2017.
74 1Ibid.
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protect the current balance among the powers while avoiding any states
to gain a dominant role and unsettle the current balance. Nonetheless,
this did not impede Europeans from colonizing the rest of the world and
gaining more power in world politics. In this context, French rule in
Tunisia posits a compelling case to explain the dynamics for balancing
behavior; it was not the per se powers were balanced but also the
conflicting interests. The dominant Italian presence in the middle of the
Mediterranean would have harmed France and Britain’s interests. On
the other hand, stronger French domination over the Maghreb would
have threatened the British access to world oceans via the
Mediterranean; that was one of the reasons why London invaded Egypt
(1882) after the French invasion in Tunisia, 1881. Although France may
not have intended to annex Tunisia, Paris attempted to consolidate its
colonial rule in order to transcend its authority from the protectorate
regime. However, in doing so Paris had some challenges from the
international perspective. Due to its proximity and the strong presence
of the Italian settler colons, Tunisia was one of Italy’s prominent
influence areas. Tunisia is a case in terms of the balance of conflicting
interests in the area, which was also the result of the balance of power
politics in the 19th century. The balance of power politics in the regional
anarchic structure limited French activism in Tunisia and the
Frenchization of other European subjects. This balancing behavior
mostly came from Italy, and the balancing of conflicting interests
demonstrated itself in terms of demographic power. As soon as the
agreements were achieved on the treatment of the European subjects
(Maltese and Italians), France attempted to enact naturalization laws,
including Muslims and Jews which were under the rule of Bey.
Moreover, France had already paved the way for any future dominance
over Bey’s autonomy by La Marsa Convention in 1883. The challenges
to French colonial rule in Tunisia, in the context of European Realpolitik,
derived from the balancing of the conflicting interests which inhibited
France to be the only actor in determining the degree of colonization in
the country.
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Abstract: On March 22, 2021 the US, UK, Canada and the European
Union imposed a coordinated series of sanctions on current and former
Chinese officials, increasing pressure on China for alleged abuses in
Xinjiang. China replied with its own sanctions on European officials.
Indeed, very recently after this event, on June 10, 2021, China passed a
new law to “counter foreign actions”. It has rejected the allegations of
abuse, stating that the camps are ‘“re-education” facilities utilised to
combat terrorism. According to Xinhua Net netizens expressed support
for local brands after H&M and Nike came under fire in China for
refusing to use Xinjiang cotton. In addition to this, 11 topics connected
to Xinjiang cotton were on the trending list in China s Twitter-like social
media platform Sina Weibo, each issue attracting tens of millions of
views and discussions. The study tried to relate this phenomenon to the
concept of nationalism by taking literature from nationalism and
media/media censorship theories, which mainly serve as a source of
legitimacy and instrumental strategy for the state. The study aims to
analyse the highest government s management of nationalism and public
opinion, during the time it faces international pressure.

217

International Crimes and History, 2021, Issue: 22



218

Narmin ABBASLI

Keywords: Xinjiang Cotton Ban, Nationalism, Nationalistic Sentiment,
Anti-foreign Protests, Media Censorship, Boycotts, the Chinese
Government

BiR MEKANIZMA OLARAK MILLIYETCILIK:
SINCAN PAMUK YASAGI OLAYININ ANALIZi

Oz: 22 Mart 2021 tarihinde Cin iizerindeki baski;, ABD, fngiltere,
Kanada ve Avrupa Birligi tarafindan, Sincan Uygur Ozerk Bélgesi ndeki
iddia edilen suistimaller nedeniyle, mevcut ve eski Cinli yetkililere
koordineli bir dizi yaptirim uygulanarak artiridldi. Cin, Avrupali
vetkililere kendi yaptirimlariyla yanit verdi. Nitekim bu olaydan ¢ok kisa
bir siire sonra, 10 Haziran 2021 de Cin, “‘yabanct eylemlere karsi” yeni
bir yasa ¢ikardi. Kamplarin terérle miicadele i¢in kullanilan “yeniden
egitim” tesisleri oldugunu belirterek taciz iddialarin reddetti. Xinhua
Net’e gore, internet kullanicilart H&M ve Nikein Sincan pamugu
kullanmay reddetmesinin ardindan yerel markalara desteklerini dile
getirdiler. Bunun yani sira, Sincan pamuguyla baglantily 11 konu, Cin’in
Twitter benzeri sosyal medya platformu Sina Weibo’da trendler
listesinde yer aldi ve her konu on milyonlarca gériis ve tartismay: ¢ekti.
Bu calisma, devlet icin bir mesruiyet kaynagi ve aragsal strateji iglevi
goren milliyet¢ilik ve medya/medya sansiir teorilerini baz alarak bu
olayr milliyet¢ilik kavramuyla iliskilendirmeye calismig, en yiiksek
hiikiimetin uluslararasi baskiyla karst karswya kaldigi siiregteki
milliyet¢ilik yaklasimini ve kamuoyu ydnetimini analiz etmeyi
amaclamistir.

Anahtar Kelimeler: Sincan Pamuk Yasagi, Milliyetcilik, Milliyetci
Duyarhlik, Yabanct Karsiti Protestolar, Medya Sansiirii, Boykotlar, Cin
Hiikiimeti
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Nationalism as a Mechanism: Analysis of Xinjiang Cotton Ban Incident

INTRODUCTION

Back in 2018 some of the famous Western new agencies have drawn
attention to the Chinese action towards Uyghurs in the Xinjiang
Autonomous Region. According to the articles since 2017 Chinese
government officially declared the “Sinicization of All Religions and
Beliefs” which in turn worsened the situation towards Uyghur Muslims.
In one of the articles published by Euronews, the stories of some Uygur
people and families were covered who stated that they have been
detained by the Chinese government to the internment camps in the
Xinjiang region.! Apart from giving up their languages, religion, the
detainees are also subject to forced labour in manufacturing and food
industries under the “Xinjiang Aid”. For instance, the article titled “U.S
sportswear traced to factory in China’s Muslim internment camps” has
pointed out the recent track by Associated Press which shows the
ongoing shipments from Xinjiang factory located inside an internment
camp to Badger Sportswear, a leading supplier in Statesville, North
Carolina. Although such imports are counted as illegal in the U.S.,
according to the article it is quite challenging to stop such products from
getting into the supply chain.2

Of course, one also needs to listen to the Chinese side of the story. While
Western media accusing China of the human rights abuses in the above-
mentioned region, China puts on the table definition of three evil -
terrorism, separatism and religious extremism and draws attention to the
different understanding of human rights and sovereignty in the West and
East. In many times Foreign Ministry Wang Yi and other people in
charge pointed out that “China pursues a people-centred vision, regards
the rights to subsistence and development as the primary, basic human
rights, and works hard to promote the comprehensive and coordinated
development of economic, social, cultural rights as well as civil political
rights.” China’s stress on “economic” rights as taking priority over
“political rights” is why Beijing consistently brings up economic

1 “Toplama kamplarina kapatilan Kazaklarin aileleri yardim bekliyor —Goériis”, Euronews, 20
Aralik 2018 https:/tr.euronews.com/2018/12/20/toplama-kamplarina-kapatilan-kazaklarin-
aileleri-yardim-bekliyor-gorus?fbclid=IwAR2RORBcVjhB8EbzOh 5A6tladBtkVNIiYc72gsV
NgC84hwA8TRVcKIIUtQ (Accessed October 7, 2021)

2 “U.S. sportswear traced to factory in China’s Muslim internment camps”, Star Advertiser,
December 17, 2018 https://www.staradvertiser.com/2018/12/17/breaking-news/u-s-sportswear-
traced-to-factory-in-chinas-muslim-internment-camps/?fbclid=IwAR2p2 VoErVO4Pyh4880Qqd
WyJmxMPuCFvsb9 xauatoAFaohzNA7hyDLMbFs (Accessed October 7, 2021)
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development statistics to justify its human rights record.3 Chinese
officials stated that the camps, which they call training centres, offer free
vocational training to Uyghurs, Kazakhs and mostly Muslims, as part
of a plan to bring minorities into a “modern civilized” world and
eradicate poverty in Xinjiang. They claim that in order to receive
vocational training people in the centres have signed agreements.4

In addition to Western news articles, in March 2020, the Australian
Institute for Strategic Policy (ASPI) published a report claiming that 83
foreign and Chinese companies directly or indirectly benefited from the
use of Uyghur workers outside the Xinjiang region through ““labour
transfer programs”. ASPI estimated that Uyghurs were relocated from
Xinjiang and assigned to factories in many supply chains, including
electronics, automobiles and textiles under a central government policy.>

On March 22, 2021 the US, UK, Canada and the European Union
imposed a coordinated series of sanctions on current and former Chinese
officials, increasing pressure on China for alleged abuses in Xinjiang.
The action came weeks after the US government, and the Canadian and
Dutch parliaments stated that China’s treatment of the Uighurs amounted
to “genocide”, and Washington declared an import ban on all cotton
and tomato products in the region.6 The EU did not impose new
sanctions on China over human rights abuses since the Tiananmen
Square protest of 1989. The new sanctions include “travel bans’ and
“property freezing”, “‘targeting senior officials in Xinjiang” who
indicted of severing human rights violations against Uyghur Muslims.?

Those targeted have been listed as 1) Chen Mingguo, the director of the
Xinjiang Public Security Bureau, the local police force 2) Wang

3 “Can China Change the Definition of Human Rights?” The Diplomat, February 23, 2021

https://thediplomat.com/2021/02/can-china-change-the-definition-of-human-rights/ (Accessed
October 7, 2021)

4 “U.S. sportswear traced to factory in China’s Muslim internment camps”, Star Advertiser,

December 17, 2018 https://www.staradvertiser.com/2018/12/17/breaking-news/u-s-sportswear-
traced-to-factory-in-chinas-muslim-internment-camps/?fbclid=IwAR2p2 VoErVO4Pyh488Qqd

WyJmxMPuCFvsb9_xauatoAFaohzNA7hyDLMbFs (Accessed October 7, 2021)

5 Vicky Xiuzhong Xu et al.“Uyghurs for sale”, Australian Strategic Policy Institute, 1
March,2020 https://www.aspi.org.au/report/uyghurs-sale (Accessed September 23, 2021)

6  “China attacks Western nations, firms over Xinjiang cotton boycott™, Aljazeera, March 29,

2021https://www.aljazeera.com/news/2021/3/29/china-slams-western-nations-firms-over-
xinjiang-cotton-boycott (Accessed June 10, 2021)

7  “Uighurs: Western countries sanction China over rights abuses”, BBC, March 22, 2021
https://www.bbc.com/news/world-europe-56487162 (Accessed June 10, 2021)
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Mingshan, a member of Xinjiang’s Communist Party standing
committee, who, according to the EU, “holds a key political position in
charge of overseeing” Uighur detention 3) Wang Junzheng, party
secretary of the Xinjiang Production and Construction Corps (XPCC),
a state-owned economic and paramilitary organization 4) The former
deputy Communist Party head in Xinjiang, Zhu Hailun, who is accused
of having held a “key political position” in supervising the running of the
camps 5) The Xinjiang Production and Construction Corps Public
Security Bureau, which holds the responsibility of implementing XPCC
policies on security matters, including the management of detention
centers.8

Some major brands like Nike and H&M which are members of the
Better Cotton Initiative (BCI) have shown concern over allegations that
people from the mostly Muslim Uighur minority group are being used
as forced labour. Last year H&M said that it is strongly concerned about
statements from civil society organizations and media that cover
accusations of “forced labour” and discrimination of ethno religious
minorities in Xinjiang, and it rigidly forbids any type of forced labour
in the supply chain, notwithstanding the country or region. Although the
statement has been on the official website for a long time, it has garnered
new attention as the EU has imposed sanctions on Xinjiang issues
recently.?

China replied with its own sanctions on European officials. Indeed, very
recently after this event, on June 10, 2021, China passed a new law to
“counter foreign actions™.10 It has rejected the allegations of abuse,
stating that the camps are ‘“‘re-education” facilities utilised to combat
terrorism. Later China announced that the sanctions - originally stated
by the EU - were “based on nothing but lies and disinformation™. It
declared that it would sanction 10 people and four entities in Europe ““that
severely harm China’s sovereignty and interests and maliciously spread
lies and disinformation” in response. Those affected by China’s sanctions
are banned from entering the country or doing business with it.!!

8  “Xinjiang cotton: Western clothes brands vanish as backlash grows”, BBC, March 26, 2021
https://www.bbe.com/news/world-asia-china-56533560 (Accessed June 10, 2021)

9 Ibid.

10 Shannon, Tiezzi. “China Passes New Law on Countering Foreign Sanctions”, The Diplomat,
June 11, 2021 https://thediplomat.com/2021/06/china-passes-new-law-on-countering-foreign-
sanctions/ (Accessed June 15, 2021)

11 “Chinese people — not govt —urge boycott of West brands over Xinjiang cotton”, Global Times,

March 26, 2021 https://www.globaltimes.cn/page/202103/1219547.shtml(Accessed June 10,
2021)
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The Chinese Communist Party’s Youth League launched a campaign on
H&M and drew attention to a statement that the world’s second-largest
clothing retailer said it will stop licensing Xinjiang cotton due to
difficulties in tracking how the material is produced. Party newspaper
Global Times also criticized statements from Burberry, Adidas, Nike,
New Balance and Zara about Xinjiang. Dozens of Chinese celebrities
then cut their ties with brands.!2 According to Xinhua Net netizens
expressed support for local brands after H&M and Nike came under fire
in China for refusing to use Xinjiang cotton. As of press time, 11 topics
connected to Xinjiang cotton have been on the trending list in China’s
Twitter-like social media platform Sina Weibo, each issue attracting tens
of millions of views and discussions. There are 850 million views, under
the hash tag “I support Xinjiang cotton’” on Weibo.!3

In the next section, we will try to relate this phenomenon to the concept
of nationalism by taking literature from nationalism and media/media
censorship theories, which mainly serve as a source of legitimacy and
instrumental strategy for the state. By doing so, we will introduce our
research questions and our three hypotheses. Here we need to clarify
that whether accusations on Xinjiang camps and forced labour are true
or not, are not the topic of this study. The study aims to analyse the
highest government’s management of nationalism and public opinion,
during the time it faces international pressure. Case study adopted as a
research methodology for this study. In the case of the Xinjiang cotton
ban incident, the CCP Youth League, which is run by the CCP, launched
a boycott campaign against foreign sanctions. As we viewed literature
there were cases in the past, where the CCP government organized or
allowed protests to happen for gaining benefits. At the same time as
literature on censorship suggest the higher government firmly censor
the “call for collective action” comments as it can go out of hand. In the
Xinjiang issue, we can see the government while fuelled the nationalistic
sentiment, it also did not allow the boycotts to turn into real protests.
Data drown from 200 Weibo comments and examined with content
analysis method relying on manual hand-coding. The conclusion and
limitations of the study discussed in the last section.

12 “Chinese public voices support for Xinjiang cotton, turns to domestic brands over H&M,
Nike”, Global Times, May 25,2021
https://www.globaltimes.cn/page/202103/1219414.shtml(Accessed June 10, 2021)

13 Ibid., Also see “Across China: Chinese consumers voice support for Xinjiang cotton to refute
smears”, Xinhua Net, March 20, 2021

http://www.xinhuanet.com/english/2021-03/30/c_139847040.htm (Accessed June 10, 2021)
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CONCEPTS

In this section, we will define the concepts as follows:

Nationalism
What is nationalism?

Nationalism is an idea and movement which holds that the nation should
be harmonious with the state.!4 Virtually, nationalism can be viewed as
positive or negative depending on context and personal outlook. Critics
of nationalism have debated that the idea is likely oppressive, as it fuses
individual identity into a national whole and gives elites or political
leaders possible opportunities to manipulate or dominate the masses.!5
In this paper we follow Haas’s definition of nationalism — *““An ideology
that makes assertions about the nation’s claim to historical uniqueness,
to the territory that the nation-state ought to occupy, and to the kinds of
relations that should prevail between one’s nation and others.”16

Anti-foreign protests

As our research questions touch upon to protest in the Xinjiang cotton
ban campaign, we need to first define the concept itself and then look at
some literature on protests in China. We will use Jessica Weiss definition
of “anti-foreign protests”. In contrast to official rallies which is organised
under the government or party and joined by a select group of “pre-
screened participants” and state-organized demonstration!7 anti-foreign
grassroots protests may have official permission yet are organized and
participated by individual acting in either “a private capacity” or “as a
part of the unofficial, independent organization”. It can include
demonstrations, petitions, marches and strikes. The government can
1.Repress the protests by both engaging pre-emptive efforts to suppress
grassroots mobilization; 2. It can also tolerate the protests by silently
acquiescing it; 3. Lastly, it can also facilitate protests.!8

14 Michael, Hechter. Containing Nationalism (Oxford University Press, 2000),52

15 Andrew, Heywood. Political Theory: An Introduction, (London: Macmillan Press, 1999),
97-98.

16 Ernst B. Haas, “What Is Nationalism and Why Should We Study It?” International
Organization, 40, no. 3 (1986): 707-44. Doi:10.1017/S0020818300027326..

17 (see demonstrations during Mao Era)

18 Jessica C. Weiss, Powerful Patriots: Nationalist Protest in China's Foreign Relations, (Oxford
Scholarship Online, 2014), 226.
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LITERATURE REVIEW

In this section, we will review the literature under the following order:
A) Nationalism; B) Linking protests to Internet usage and Media
Censorship.

Nationalism
Importance of Nationalism in Authoritarian Regime

With the fading ideology of communism, the Chinese government has
adopted the term coined by Samuel Huntington “performance”
legitimacy in order to validate their position and avoid the demand for
political reform. In addition to economic growth, other factors such as
nationalism, media censorship play a key role in Chinese authoritarian
resilience.!® Leading sinologists like Michel Oksenberg2? and Allen
Whiting?!, then other scholars including Peter Gries?2, Suishen Zhao?3
tend to agree that “new Chinese nationalistic narratives drew upon
collective memories of China’s historical greatness during the dynastic
period” and during the “century of humiliation” (B S EHL) China’s
suffering from being under foreign aggression and its following rise is
under the control of CCP leadership.24 Yet there is division among earlier
observers in terms of first, the degree of such stories has their resonance
at the popular level, the extent to which Chinese people have internalized
them and second, the spreading of them to inculcate loyalty and ensure
state legitimacy. In simple words, division on whether nationalistic
narratives are belief-driven or they are used as a strategic instrument
by the state.25 Some scholars say that the Chinese current vulnerable

19 Jessica C. Weiss, Powerful Patriots: Nationalist Protest in China's Foreign Relations, (Oxford
Scholarship Online, 2014),226-227

20 Michel, Oksenberg. “China’s confident nationalism”, Foreign Affairs, 65, no.1 (1986): 511.

21 Allen S. Whiting, “Assertive nationalism in Chinese foreign policy”, Asian Survey, 23, no.8,
(1983):917-922.

22 Peter, Gries. China’s New Nationalism: Pride, Politics, and Diplomacy. (University of
California Press, 2004), 210-215. http://www.jstor.org/stable/10.1525/j.ctt1pg06f (Accessed
June 10, 2021)

23 Suisheng, Zhao. A Nation-state by Construction: Dynamics of Modern Chinese Nationalism,
(Redwood City, CA : Stanford University Press, 2004), 355

24 Christopher, Cairns and Allen, Carlson. “Real-world Islands in a Social Media Sea: Nationalism
and Censorship on Weibo during the 2012 Diaoyu/Senkaku Crisis”, The China Quarterly, 225
(2016):23-27..

25 Ibid.
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leadership is hypersensitive to nationalist sentiment as they cannot risk
themselves in the eyes of Chinese people being “soft against foreign
aggression”, thus it requires them forcefully respond to any kind of
“foreign slight”. Scholar Akio Takahara2¢é points to the fragility of the
Chinese government in regards to persuading its public while there is a
growing sense of nationalism. Thus, in order to preserve their legitimacy
leaders to large extent are dependent on nationalism.

Yet, other experts used different explanation and comment to feedback
on the Chinese government’s usage of nationalism as a strategical
instrument. Chinese Foreign Ministry spokespeople have many times
claimed that foreign actions or requirements “hurt the feeling of the
Chinese people” by pointing to the impossibility of compromise
domestically because of public opinion.2” However, some experts claim
that the CCP has considerable autonomy in turning on and off this
sentiment and in setting their foreign policy and constraints imposed by
nationalism is often exaggerated. Alastair lain Johnson28 says public
opinion in China is subject to the government’s ‘““psychological
engineering’’ and in the system where there is no electoral cost to ignore
public opinion why would Chinese leaders care about people’s view.
Having said that one also need to mention that Chinese leaders are well
aware of threat can be posed by nationalist mobilisation as back in
history in 1912 Qing dynasty and the Kuomintang government in 1949
“fell to popular movements” which blamed the government not being
able to defend the nation from foreign “wolfs”. We can see there is an
obvious risk of nationalism getting out of hand and turn against the
regime, then one can ask, why would the government even allow
nationalism sentiment to grow? — Gains can be domestically and
internationally. Domestically, usage of this sentiment could be linked to
the fact that government leaders can distract the public from domestic
grievances as it serves as a “relatively safe outlet for pent up anger”. As
in the theory of diversionary foreign policy where war can be used to

26 “Genron Studio: Senkaku Issue and Future of Japan-China Relations”, Japan Foreign Policy
Forum, April 2014, http://www.japanpolicyforum.jp/en/archive/no12/000369.html#kiji
(Accessed June 10, 2021)

27 Sun, Yun. “Chinese Public Opinion: Shaping China’s Foreign Policy, or Shaped by It?”
Brooking, December 13, 2011 https://www.brookings.edu/opinions/chinese-public-opinion-
shaping-chinas-foreign-policy-or-shaped-by-it/ (Accessed June 10, 2021)

28 Alastair Iain Johnston and Daniela Stockmann, “6. Chinese Attitudes toward the United States
and Americans” In Anti-Americanisms in World Politics edited by Peter J. Katzenstein and
Robert O. Keohane, (Ithaca, NY: Cornell University Press, 2011), 157-195.
https://doi.org/10.7591/9780801461651-008
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distract people from domestic problems, nationalism can be used for the
same purposes. Internationally as said earlier, to gain bargaining power
with other states and stand firm in international disputes. Thus, as
pointed out by Wang Jisi to the Chinese philosopher Mencius quote “A
state without an enemy... is absolutely doomed” the CCP uses nationalist
propaganda to exaggerate external threats, congregating public around
one flag and outlining its “success” in defending nation interest.2° Here
we should mention that it is still difficult to say to what extent the CCP
are dependent on public opinion or public view in contrast is being
controlled by the CCP itself.

Linking protests to Internet usage and Media Censorship.

In the era of the internet, media add an important layer to state legitimacy
especially in authoritarian regimes as it can be a tool for the party and
censored for particular purposes. According to Susan Shirk, in the
decade since China was first connected to the Internet in 1995, its use has
exploded. Only 10 per cent of Chinese adults had even heard of the
Internet in 1997.30 The estimated number of Chinese internet users in
2020 was 904 million. This means that 70.4 per cent of the population
uses the internet.3! The Communist Party’s propaganda bureaucracy
attempts to regulate news content in the market-oriented media and
widely succeeds in the print and television domains. Only a few
journalists have dared to resist. Nevertheless, Internet communication
is quite too fast, too decentralized, and too internationalized for the
censors to block breaking news before it enters the online public. The
Chinese people have access to more information than ever before about
what is happening inside and outside the country.32 Besides, with the
explosion of Weibo, QQ and some other social media platforms now-
viral form of mobilization become easy as calls for protests are less
centred on “long-standing activists based in Beijing, Shanghai and other
first-tier cities”.33

29 Jessica C. Weiss, Powerful Patriots: Nationalist Protest in China’s Foreign Relations, (Oxford
Scholarship Online, 2014), 226-228.

30 Susan, Shirk. China: Fragile Superpower (New York: Oxford University Press, 2007), 81-83.

31 “Penetration rate of internet users in China 2008-2020", Statista, February, 2021

https://www.statista.com/statistics/236963/penetration-rate-of-internet-users-in-china/
(Accessed May 6, 2021)

32 Shirk, China: Fragile Superpower, 81-83.

33 Christopher, Cairns and Allen, Carlson. “Real-world Islands in a Social Media Sea: Nationalism
and Censorship on Weibo during the 2012 Diaoyu/Senkaku Crisis”, The China Quarterly, 225
(2016): 22.
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According to the literature about Chinese protests and internet
censorship in general the CCP firmly censors the internet if citizens
criticise officials or policies or if they use the internet to organize
collective actions. According to King, Pan and Roberts if the call for
collective action contains real-world collective action (protests,
demonstrations) online censorship will take place at high rates. In
another article by those authors, the CCP in fact does not censor the
internet if it only reflects individual grievance, censorship happens again
if there is a call for collective action.34 According to another article by
Cairns and Carlson, in some cases, as it happened in Diaoyu/Senkaku
Crisis the CCP can close its eyes to some comments during some period
of time if it serves to the CCP tactics at that time, even if comments
contain state’s criticism.35 From this, we also can say that protests against
the central government (if any) are highly blocked. Again protests
against local governments are also blocked (as could as possible) by the
central government but on some occasions, the government can use
angry citizens’ grievance against local governments for measuring their
accountability as shown in the Xinfang system (petitions).36

Besides, boycotts which we assume is an important step to the real
protests are a widely famous and accepted method for people with anti-
foreign, nationalistic sentiment as well as for the government.37 It can
either be concluded with protests or can stay as it is. For instance, in
2017 the Lotte Mart stores had been shut down in China and state media
called for a boycott of South Korean goods and services. It was linked
to South Korea’s acceptance to install the U.S. THAAD in response to
a missile threat from North Korea. In contrast, China said, it has radar
that capable of penetrating its territory.38 After that dozens of Chinese

34 See Gary King, Jennifer Pan, and Margaret E. Roberts, “How Censorship in China Allows
Government Criticism but Silences Collective Expression”, American Political Science Review,
no. 107, 2 (2013): 1-18 and Gary King, Jennifer Pan, and Margaret E. Roberts, “Reverse-
engineering censorship in China: Randomized experimentation and participant observation”,
Science, no. 345, 6199, (2014): 1-10.

35 Christopher, Cairns and Allen, Carlson. “Real-world Islands in a Social Media Sea: Nationalism
and Censorship on Weibo during the 2012 Diaoyu/Senkaku Crisis”, The China Quarterly, 225
(2016): 27

36 Carl F. Minzner, “Xinfang: An Alternative to Formal Chinese Legal Institutions™, Stanford
Journal of International Law, 42, no.1 (2006): 103-108

37 “Boycott”, Merriam-Webster, https://www.merriam-webster.com/dictionary/boycott (Accessed
June 10, 2021)

38 Joyce Lee and Adam Jourdan. “South Korea’s Lotte reports store closures in China amid
political stand-off™, Reuters, March 5, 2017 https://www.reuters.com/article/us-southkorea-
china-lotte-idUSKBN16D03U (Accessed May 6, 2021)
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people by holding Mao Zedong photo staged a protest to boycott Lotte
in Jilin province on March 5, 2017. The slogans of the protesters were
“No to THAAD! Boycott Korean goods!”, “Patriotism starts with me!
Long live the Communist Party!”’39

In regards to real-life anti-foreign protests, as we talked about earlier
the highest government can utilise nationalism as a strategic tool for
domestic (legitimacy) and international purposes (firm stance) yet
nationalist protests are not that easy to allow. It can again both have risks
and benefits that is why it is described as a “double-edged sword”. In
terms of risks, first, although it can deliberately be fuelled by the
government itself, as we defined anti-foreign protesters are not pre-
screened individuals, they freely participate in the protests no matter
who started and for what purposes started the protests - either
government or public themselves. Thus, the public cannot simply
(easily) be the puppets of the government. To some degree, they can of
course affect the government. First, if the state wants to repress the
protests in order to show that it compromises foreign action, in that case,
there will an “audience cost”. State action can be seen by its citizens as
betrayal, can create resentments and leave government vulnerable to
charges of selling out the nation40. Secondly, it can go out of hand and
cause harm to foreign citizens, diplomatic properties even turn against
the government itself as it is being weak in its foreign policy
performance or can cause broader opposition to the regime. Therefore
even a small congregation can pose a risk for the highest government.

In terms of benefits, by letting protests take part, the government can
actually gain legitimacy from its citizens as it addresses popular public
demand, also can have bargaining power as it can show foreign
counterparts how it is domestically difficult to accept foreign action
(decision) and how it is difficult to manage/curb the protests. And even
in the case where the protest is repressed by the government, it can signal
its commitment to a more cooperative and flexible diplomatic stance by
playing the role of “good cop”. Besides, many external actors ranging
from governments, multinational enterprises to international investors,
in fact, would rather favour the status quo to instability, thus the eruption

39 ““Chinese protest against South Korea’s Lotte”, The Strait Times, March 17,2017
https://www.straitstimes.com/asia/east-asia/chinese-protest-against-south-koreas-lotte
(Accessed May 6, 2021)

40 Jessica C.Weiss, “Authoritarian signalling, mass audiences,and nationalist protest in China.”
International Organization, 67, (2013):24.
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of nationalist protests give foreigners incentives to avoid adopting the
tougher policies and to make a concession to authoritarian leadership.
Cases such as the 1999 bombing of the Chinese embassy in Belgrade
when anti-American protests allowed and it gave the CCP leaders
determination to stand against U.S. “bullying” as well as the 2001 EP-
3 collision where protests stifled to signal Bush administration that the
Chinese government intend to maintain friendly relationship can be
shown as an example.4!

Considering above literature and the incident of the Xinjiang cotton ban
our research questions and hypotheses will be as followed:

Research Questions:

1. Whether/How did the Chinese state use/allow national sentiment
to take place in the Xinjiang campaign to help Beijing to stand
firm in international disputes?

2. Whether the comments were monopolized by nationalistic
sentiment or there were other comments too? In other words by
looking at Weibo posts whether we can see comments against the
Chinese government itself - Either in terms of being naive towards
western firms or accusing the Chinese government to use free
labour? Or were there comments call to the real-life protests?

H1. The Chinese government carried out an instrumental strategy
by using nationalistic sentiment as a tool to resist Western
pressure;

H2. Most of Weibo comments have nationalistic motives which
show the public’s support towards the government;

H3. Although the Chinese government created/encouraged
nationalistic feelings deliberately, it did not let the “call to
action” lead to organized real-life protests.

41 Jessica C. Weiss, Powerful Patriots: Nationalist Protest in China’s Foreign Relations, (Oxford
Scholarship Online, 2014), 226.
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Theoretical significance:

First of all, most of the time nationalistic (except Lotte case), anti-foreign
campaign/protests start arbitrarily against a particular foreign action (or
described as it is government-free organized movement), in contrast, in
the Xinjiang cotton ban incident we can see the open call for action by
Chinese Communist Party’s Youth League which is run by the Chinese
Communist Party (CCP) itself.42 Thus, it will be interesting to analyse
the incident where the government both has encouraged but at the same
time acted cautiously in involving its citizens to stand against
international pressure. Besides, as being a recent incident, this will
definitely add some knowledge to the existing literature by examining
how the state acts when it faces foreign sanctions and whether the
involvement of nationalism sentiment is/was effective, citizens’ reaction
and incident reflection on social media and real-life. Lastly, our analysis
is necessary especially due to the fact that very few scholars actually
involve social-media analysis in their research when talking about the
Chinese regime as most of them mainly look at websites and blogs. We
think social media allows us access to the unprompted feelings and
opinions of users, in people’s own words that other researchers can miss.
Xinjiang ban issue was for some days on the top trends of Weibo,
therefore it is definitely significant to analyse and it will for sure widely
open the spectrum of this kind of analysis.

METHOD AND DATA
Methodology — Qualitative

We will use case study method in this research. A case study of the
Xinjiang ban has been chosen first, because it is a recent incident and
data, compare to other old anti-foreign protest cases could be derived
easily. The issue gained popularity among the public and social media
reactions to the sanctions were at a high rate. Besides as mentioned in
the theoretical significance part, we see government supported /called for
the action by itself and analysis of this case is perfectly suited to our aim
of the study. In the first step, we will gather the data for analysis, and
then we will examine the collected data. The stages of the data collection
and analysis have been explained in the following section.

42 “Communist Youth League of China”, Wikipedia,
https://en.wikipedia.org/wiki/Communist Youth League of China (Accessed June 10,2021)
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Data — Primary and secondary

In the first step, random sampled 100 comments written under H&M
statement posts#3 about the issue and 100 comments under the Chinese
Communist Party’s Youth League call for campaign posts# (24t March)
on Weibo have been taken as data for analysis in this study. It gives us
200 comments in total. The data files did not include multimedia such
as images or videos. We relied only on the comments’ text. Time —
comments have taken randomly from 22 March (the day of sanctions
imposed by several western countries — including the UK, US, Canada
and European Union members) to 29 March time period which we
assume as the “hot week” of the issue.

After that, we compared data related to call for protests-demonstration
(if any) to real street protests/demonstration in other words whether
protests/demonstration happened in real life. For this, Chinese (Xinhua
News Agency, Global Times)45 and Western news (BBC)#6 articles have
been analysed. Besides in order to look at how the government described
the public’s view, we also compared our gained data regarding the
public’s support for government with the Chinese official newspaper’s
description of public opinion during the ban campaign. The CCP official
news agencies’ articles have been analyzed (Xinhua News Agency,
Global Times) for this purpose (English versions of these news articles
have been chosen deliberately to see how the Chinese government
projects the issue to the international world).

Data analysis method — In this article, we used qualitative content
analysis. It is described as a research method for the subjective

43 “Comments”, Weibo,
https://weibo.com/2049875433/K7THX70cl7filter=hot&root comment id=0&type=comment
(Accessed June 10, 2021)

44 “Comments”, Weibo,
https://weibo.com/3937348351/K7E7iAC8x?type=comment# rnd1623318020021(Accessed
June 10, 2021)

45 See “Chinese people — not govt — urge boycott of West brands over Xinjiang cotton”, Global
Times, March 26, 2021 https://www.globaltimes.cn/page/202103/1219547.shtml(Accessed
June 10, 2021)and
“Xinhua Commentary: Stop tainting Xinjiang’s pure cotton with dirt politics”, Xinhua Net,
March 26, 2021 http://www.xinhuanet.com/english/2021-03/26/c_139838036.htm(Accessed
June 10, 2021)

46 ““Uighurs: Western countries sanction China over rights abuses”, BBC, March 22, 2021
https://www.bbc.com/news/world-europe-56487162 (Accessed June 10, 2021) and
“Xinjiang cotton: Western clothes brands vanish as backlash grows”, BBC, March 26, 2021
https://www.bbec.com/news/world-asia-china-56533560 (Accessed June 10, 2021)
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interpretation of the text data content with the process of coding and a
systematic classification of identifying themes or patterns.

To find out the motive/nationalistic sentiment in the comments we
looked mainly for the following keywords:

Keywords : “Local products (4§ 7%)”; “national products([E £%)”;
“Our local products( 1189 £ %5 75)”; “Chinese money(# E$%)”;
“our Money (#1I7189$%)”; “make money in China(¥E F1 El$%)”; U.S(
% [E)); Europe(EXill); “Xinjiang cotton(HTEEFE1£)”; “forced labour (58
B35 5)”; “human rights (A4X)”; “Better Cotton Initiative (BCI) report
(BCI & %)”; “boycott (EH)”; “protest ($1I)” ; “demonstration(ZRk
EY)” or the general meaning of the text related to these keywords

We divided comments into three categories:

1. Comments related shows support for the government. This
category has also been divided into two categories:

(A). “General” comments - just shows their opposition to west
sanctions (firm)

(B). “Call for action” comments. Again call for action comments
have divided into

(A). Boycotting foreign goods;
(B). Protests-demonstration related.

2. Comments against the Chinese government in a sense that the
government acting spineless towards foreign firms - posts
blaming the Chinese government for being naive.

3. Comments against Xinjiang cotton usage - against government
actions in Xinjiang, mentions forced labour action of government
(even slight opposite comments will go into this category).

We assumed the chances of the existence of these oppositional
comments are very low. Yet it helped us to count whether 1. Were there
also comments against Chinese state action or mention/criticize Chinese
state action in Xinjiang province. 2. By doing so we concluded that if
those comments exist then they are not censored.
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The content analysis method was used for the analysis. Coding has been
done manually. Finally, as posts were written in Chinese, in addition to
Weibo automatic translation, we asked native Chinese to help us in
manual coding and extracting the data.

FINDINGS AND DISCUSSION
Findings from the comments:

According to the data collected from both the CCP Youth League post
and H&M post, most of the comments consist of “general” support to
China and boycotting the foreign products (H&M, Nike, Uniqlo, Adidas,

Gap so on.) that part of BCI. Comments like “X 2§ X 37 & H # [E(to do
bad things and to want to get good reputation, get out of China)” ““i%&(get
out/get lost)”, “iF IR ti # [E (Please leave Chma)” “UZ R K
(resolutely resmtmg/boycottlng)”, “Nz Hh [ iR i 1E 1E H [E (eating
Chinese food and making false rumours about China)” were at a high
rate. Besides, there were comments that complain about the quality of
the foreign products and want foreign firms to leave China for this
reason, not because of political purposes (new sanctions). Yet, we
haven’t come across any comment that calls for real protests or
demonstrations in our sample. Thus, here we see that collected data is
largely consistent with the theory in a way that the CCP being cautious
to allow protests erupt because it could get out of control and create risks
for the current regime (both diplomatically or domestically). Indeed,
only calling its people to boycott but at the same time censoring protests
may have been the CCP’s own intention as it did not need a large scale
of protests in this very issue (Xinjiang cotton ban). Yet, there is a
limitation in the argument of censorship because we do not know
whether the comments that call for the real protests were censored or
they in fact were not written by people themselves in the first place.
Besides, we also do not know whether the Chinese people wanted to
write “protest” comments but they have self-censored themselves to not
to do, or they did not have any interest to stage a real protest.4’

Secondly, call for action campaign has been started by the CCP Youth
League (new sanctions have been put on 22 March, the post has been
written on 24 March) and it openly encouraged the public to adopt

Y- SR rvd

patriotic/nationalistic sentiment by saying “—ii&iE K FTIRIRTE

47 To see both the Tables of the findings refer to Appendix A.
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— A X EEDEBEE? B0 X8 (spreading rumours to boycott
Xinjiang cotton, while also wanting to make money in China? Wishful
thinking)”’4¢ However, we did not see comments under the post that
question the Chinese government in a sense that why Western companies
can make money in China instead of local brands, why does the
government allow or act “naive”, “weak” towards the West and so on.
Here we should mention that there were many comments that showed
support to local brands and encourage them to seize the opportunity to
grow but those comments were not written for criticizing the highest
government. In addition to this, there were comments such as “it is our
Chinese people fault to let this happen”, “we are forgetful” and so on.
Moreover, comments like “our boycott would not be enough”, “the
government should check offline stores fire system” (referencing to
closing Lotte stores) have also been seen in the sample. Besides, in our
sample, we didn’t see words like “3£[E(U.S.A)”, “BX i}l (Europe)”, they
were all referred to as “iX £k 4 [E i B (these foreign brands)”, but
comments that boycotting the brand specifically Uniqlo and have anti-
Japanese sentiment were notable. Uniqlo also part of BCI and boycotting
it understandable, yet, we assume anti-Japanese comments, to some
degree describe the level of nationalism among Chinese people. In short,
again as we can see even a low level of criticism that characterize the
Chinese government as naive or spineless has not been made or allowed.

Thirdly, there were no comments against the Chinese government usage
of forced labour or violating human rights. In contrast, comments like
“do not cross our bottom line or we will boycott you”, “respect our
sovereignty”, “do not interfere our domestic issue”, “respect our
country”, “we have a different understanding of being respectful”, “let’s
unite against human rights teacher” and calling the H&M “arrogant”,
“ignorant” types of comments were at a high rate. Other comments also
were explaining there is no forced labour in Xinjiang, the labour there
is mechanised, “My family are there, they live a happy life”, asking the

company “have you ever been to Xinjiang?

Findings from the articles:

According to Global Times,* there were irrational cases of individuals
that destroy those brands products (cut H&M clothes or burn Nike

48 To see both the CCP Youth League and H&M posts refer to Appendix B.

49 ““Chinese people —not govt — urge boycott of West brands over Xinjiang cotton”, Global Times,
March 26, 2021 https://www.globaltimes.cn/page/202103/1219547.shtml(Accessed June 10,
2021)
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shoes) or verbally abuse the staffers, however, those radical remarks and
behaviours, which account for only a small amount of all public
responses have been disapproved by Chinese netizens. Many invited
them to the “rational patriotism”.

Lastly, in two articles by state newspapers Xinhua Net and Global Times
apart from explaining how Xinjiang cotton fields use machinery instead
of manual labour to pick cotton in harvesting seasons, how boycotting
Xinjiang products “robs” people’s rights to a job with decent payment
and a better life and how those accusations are fake, lie and politicised,
both articles heavily mention the “angry” Chinese citizens boycotting
some foreign brands on social media. None of the articles touches upon
the CCP’s Youth League call for the campaign post. Besides, an article
by the Global Times titled “Chinese people-not govt-urge boycott off
West brands over Xinjiang cotton” talks about how the CCP tries its best
to have a balanced strategy in both being careful with nationalistic
sentiment and not allowing foreigners to “hurt national sovereignty and
country’s core interests” which equals to hurt the affections of the
Chinese people.

As the theory suggests, in this incident we can see the higher government
in order to stand against Western pressure has utilized public opinion.
Although the sanctions against usage of Xinjiang cotton have not been
cancelled, yet boycotts by Chinese people signals other foreign
companies to be careful with “choosing their sides” as it can cause them
to lose customers.

CONCLUSION AND LIMITATIONS

1o conclude, the Chinese government action in the Xinjiang cotton ban
incident is highly consistent with the theory examined by Jessica Weiss
and other scholars mentioned in the literature review. Nationalism can
be belief-driven or created for strategic purposes, in other words, the
driving agent of it can either be state or public. Although it is difficult
to find out for sure which agent outweighs the other, yet what is already
proven is that a state can benefit or risk itself by allowing (or fueling)
nationalism to grow. The theory claims that the CCP leadership can
benefit from nationalism and nationalistic protests domestically and also
can gain bargaining power or resist foreign pressure in a challenging
situation which will increase the regime resilience. In our analysis, by
drawing data from news articles and 200 comments written under two
posts, first, we came to the conclusion that in the Xinjiang cotton ban
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issue the government was the driving power in increasing nationalism
among the Chinese people as the CCP Youth League which is run by
the CCP called for the campaign after the sanctions. Besides in the
analysis of the news agencies articles we saw usage of public opinion
“card” to signal other foreign companies to be careful with China. Thus,
we answered our first question and proved our first hypothesis.
Secondly, in terms of allowing comments other than supporting the
government to spread on Weibo, in our sample we did not see any
comments: 1. Criticising the Chinese government as it acts “spineless”
or “naive”; 2. Criticising the Chinese government in any of its action in
Xinjiang. In this way, we concluded that although the Chinese
government was the driving force of the social media boycotts, yet it
acted cautiously to not allow nationalism to get out of hand and cause
large scale protests. In this way, we contributed to the theory that not
always state-driven nationalism sentiment is allowed to turn into real
protests. In the case of Lotte stores the government, through media called
for the action and protests were also erupted in Jilin province. However,
in the Xinjiang case, the CCP Youth League called for action via Weibo
and protests did not take place.

If we take time and ask why these two cases started almost the same but
showed different results, we probably can speculate that in the Lotte
Mart case, first, the “threat™ to the Chinese national principles in general
and to the Chinese government, in particular, was rather materially
“close”. What does that mean? — if we remember that South Korea’s
installation of the U.S.’s THAAD system in response to the missile threat
from North Korea was the main reason for the Chinese boycotts
(subsequently real-life protests) and if we consider that South Korea is
China’s regional neighbour, the threat to the Chinese regional position
was rather direct and close. Of course South Korea is an independent
country and can choose its foreign policy action by itself, and China
cannot intervene this. Yet, what China in fact can do is to show its strong
opposition to the THAAD deployment decision. For doing this,
therefore, the government called for the action and allowed the protests
to emerge. However, since western countries are geographically far away
from China, the sanctions have not caused the Chinese authority to let
the online boycotts get out of hand.

Here we can remember Stephen Walt’s balance of threat theorys? which
states that the “’alliance behaviour of states is determined by the threat

50 Stephen M. Walt. The Origins of Alliance, (Cornell University Press, 1987)
http://www.jstor.org/stable/10.7591/j.ctt32b5fc.
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that they perceive from other states’’. Walt distinguishes four measures
states use to assess the threat posed by another state: its aggregate power
or strength (population, size, latent power, and economic capabilities),
its offensive capabilities, its geographic proximity, and its hostile or
offensive intentions. Among the above-mentioned criteria, we can see
geographic proximity. To be particular, together with other categories if
the country is closed to another country it is likely that one country will
perceive another as a threat.

Secondly, we know that in the Xinjiang case although the sanctions were
put on China, however, China answered with its own sanctions and law.
And although China lost some profits, yet the main “loser” side of the
issue was the west as many BCI firms after the incident lost quite a deal
of consumers, so profits. Besides, Chinese local brands gained
advantages from the ban, which again, benefited the Chinese economy.
Thus, we can assume that compare to the ““close material threat™ of the
Lotte Mart case, the Xinjiang case posed only a “verbal threat” to the
Chinese national principles and the government authority. Therefore, the
Chinese government did not see the need to risk itself with real-life
protests as it already gained the desired result from the Chinese people’s
online boycotts.

Finally, with collected data and its analysis, we also answered our second
and third questions.

Limitations —Lastly, we want to touch on some possible concerns and
limitations of our study. Because of the time limit, the data drawn from
the sample can lead to a generalisability problem as we do not have a
large number of comments in our sample. To lower the risk, especially
to find the comments related to call for protests/ oppositional comments
about government in terms of labelling the government naive or
spineless, we also additionally searched for those keywords mentioned
earlier (for example “$HTi(protest)”’; “7KEL(demonstration)”) in the
Weibo search engine. As far as we concerned, we did not come across
such comments. Yet we acknowledge the limitation and suggest further
research to increase the reliability of the findings.

Another thing is the argument of censorship. As we explained earlier we
do not know whether the comments that call for the real protests were
censored or they in fact were not written by people themselves in the
first place. Besides, we also do not know whether the Chinese people
wanted to write “protest” comments but they have self-censored
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themselves to not to do, or they did not have any interest to stage a real
protest. So further research, possibly interview with the Chinese people
is needed.

Recommendations for further research — In our opinion, a few cases in
which we can ask similar research questions but see different results can
be considered as a point of comparison to identify the larger implications
of this research. To do so, researchers can use/refer to some
abovementioned cases — ““Lotte Mart”; “Diaoyu/Senkaku Crisis™.
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APPENDIX
A)

Table 1: “The Chinese Communist Party's Youth League call for
campaign post” comments

1. Support for the government
(A)“General” 57
(B) “Call for action”

(B1)Boycotting foreign goods 40

(B2)Protests /Demonstration related

2. The ““naivety” of the government 3

3. Against forced labour action

Table 2: “H&M post” comments

1. Support for the government 239
(A)“General” 82
(B) “Call for action”

(B1)Boycotting foreign goods 7

(B2)Protests /Demonstration related -

2. The ““naivety” of the government 1

3. Against forced labour action -
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“Humanity. It is hard to imagine a more compelling and global
idea for appeal in the modern public discourse worldwide”
(Atadjanov, 1).

legal adviser of the International Committee of the Red Cross

(ICRC) in Central Asia, specifically in the area of International
Humanitarian Law and Public International Law issues, emphasizes the
ambiguity of the concept of humanity with these words at the very
beginning of his monograph called “Humanness as a Protected Legal
Interest of Crimes Against Humanity: Conceptual and Normative
Aspects.” His emphasis on both aspects of the concept is noteworthy as
it invites the reader at first glance to question such a familiar yet
enigmatic notion. Despite the term’s vagueness, Atadjanov interprets the
term in line with the firmly established “crimes against humanity”
(CAH), according to his friend and colleague, Dr. Assoc. Prof. of
International and Criminal Law Sergey Sayapin. Sayapin states that
“writing a book on the concept of humanity takes more than just
professionalism: one has to be human and humane” (xii), two features
which he uses to refer Dr. Atadjanov not only as a successful academic
but as a passionate and loving human (xii).

S sst. Prof. Rustam Atadjanov, LLB, LLM, Dr. jur., as a former

His overall argumentations and language appeal to an audience even
without background knowledge as the rest of his book. In other words,
one could recommend the monograph to anyone who would be
interested in the main problem. A significance of this book within the
literature is the fact that it is “the first comprehensive monograph on the
subject written by a Central Asian author for an international audience”
(viii). Since there is no exemplifying implementation of CAH in any
domestic penal law in the region, this subject becomes crucial to
analyze. Another significant point is that the book attempts to cover the
lacking definition of humanity in the positive law through an adaptable
analysis. The book’s purpose of drawing a doctrinal framework with
Rechtsgut is considered to be an essential step for the author to “justify
penalization of [CAH] at both domestic and international levels” (xiv).
The fact that it offers “a first-ever comparative analysis of the protective
scopes of CAH and other core crimes under international law” (xiv) is
counted among remarkable contributions of the book. Other than these,
the fact that he does not only delve into the normative aspect of the
issue but his meticulous efforts for a conceptual framework is worthy
of praise.
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Though his endeavors to fill a gap in the literature are noticeable, they
come with challenges in many ways. Indeed, it is quite challenging to
resist the obstacle of “cultural relativism” to figure out a universal
understanding of humanity within the scope of CAH and international
law. Western values hardly overlap with multiple cultural domestic
values and norms around the world such as “the footbinding of young
girls in China; widow-burning (sati) in India; apostate-hunting in Iran;
or the stoning to death of adulterers in Saudi Arabia” (Robertson,
Epilogue)!. Indeed, Atadjanov notes that humanity, as a multi-
dimensional and interdisciplinary concept, is challenging to frame and
conceptualize both within the context of domestic law and international
law. Aside from its interdisciplinary challenges, the “fundamental
differences and possible similarities” (3) between multiple sub-concepts
and diverse definitions must be handled carefully. The term involves
different cultural interpretations, which puts strains on proposing a
comprehensive but detailed perspective. Regarding this challenge, the
author manages to reach a more abstract and conceptual definitions yet
not much culturally relativist points. Other than definitional and
conceptual challenges, he points out the vitality of the concept of
humanity when it comes to practical and normative use. Since CAH are
perhaps the most commonly known type of core international crimes —
as they are used to label every time a mass atrocity is referred to —
tackling the notion of humanity becomes more challenging (3).
Considering this challenge, Atadjanov’s detailed attitude is observable.

The author’s initial proposition in the introductory chapter is that the
fundamental yet ambiguous notion of “humanity” has not been defined
nor holistically neither thoroughly in the positive law. The first chapter
of the book is allocated to an introduction of why and how the notion of
humanity has to be elaborated. He primarily underlines the following
point:

“Without a full understanding of this basic underlying concept
many important questions will continue arising on the precise
nature of the crimes under question, first of all, on their legal
nature and the main interest they purport to protect. It is precisely
this practical aspect that renders the undertaking of a
corresponding legal analysis justified.” (7)

1 “Epilogue.” Crimes Against Humanity: The Struggle for Global Justice, by Geoffrey
Robertson, 4th ed., The New Press, 2013.
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For this cause, he aims to interrogate “what humanity is” conceptually
and “why crimes against it must be criminalized” normatively (xiii).
Atadjanov’s primary purpose is to analyze the term without altering its
definition. “[T]he term ‘crimes against humanity’ is by now recognized
and firmly established, and the matter is not about replacing it with a
new term but about interpreting the concept of ‘humanity’ agreeably
[...]” (xi). With this aim, Atadjanov respectively introduces the reader
with the main problem analyzed in the book; clarifies conceptual
definitions of and differences between central substantive notions;
discloses a comprehensive historical overview of the development and
evolution of the concept of humanity within international law and CAH;
delves into the existing theories and contemporary approaches
contextually; opens up the notion of humanity normatively within the
doctrinal account of Rechtsgutstheorie; conducts a comparative analysis
to instrumentalize the offered conceptual theory of humanness with the
contextual element of CAH; and finally strives to clarify some of the
unclear issues raised in the protective scope of those crimes. Starting
from the beginning of the monograph, the author adopts a precise and
formal attitude with convincing points profoundly raised to reach his
interrogation.

Chapter 2 conceptually defines humanity, laws of humanity, the principle
of humanity, and CAH. Dr. Atadjanov underlines that there are multiple
and distinct meanings of humanity in different languages, which obstruct
the concept to be utilized as a common international referent with legal
certainty. (vii) He reveals five different meanings of humanity in
English: “humanity as humankind, [...], i.e., as a collectivity”, humanity
as “the quality of being human, or humanness, or the very human
condition itself [...] humanity as a virtue (benevolence)”, i.e.,
humaneness, humanity as “a combination of natural human
characteristics (such as ways of thinking, feeling, acting and reasoning),”
or as human nature, and humanity as “the physical nature of people as
compared/opposed to other species of the animal kingdom” (19, 20). He
points out that the Nuremberg Charter stands as a turning point for it
involves the very first connotation of the concept. Since the charter was
conducted, the meanings of “mankind” —the author’s wording here is
hardly politically correct-, “human status,” and “humaneness” have been
considered primarily in explaining CAH (20). Indeed, his main focus is
humanity as a human status or “humanness” in this monograph.

The author briefly defines the laws of humanity as the representation of
“unwritten and non-fixed rules of an active goodwill towards fellow
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human beings which recognize the inherent humanity (i.e., human
status) in them” (22). He refers to Fyodor Martens, a well-known law
expert to reveal the term’s genesis in the Martens Clause. These points
are raised due to examining the related concepts. Eventually, he
underlines that unlike humanity and the laws of humanity, CAH do
represent a legal concept in international law. Implications for their
definition springs up from the Nuremberg Charter, where the first proper
codification of CAH can be found. In this chapter, his purpose of
defining and comparing the relevant concepts provide a ground for
upcoming discussions. For contextual concerns, the retrospective view
throughout the mentioned historical legal turning points and thus, the
evolution of the concepts is to be opened up more in the following
chapter. The author underlines his efforts to handle the concepts
contextually, i.e., in accordance with the circumstances of the given
period of time (27). He states that his working hypothesis consists of the
following:

“‘Humanity,” defined as the quality of being human, or
humanness, represents a fully valid legal interest protected under
the context of application of the law of crimes against
humanity.” (29)

In Chapter 3, it is intended to review the evolution of relevant conceptual
and ideological developments. This voluminous chapter reveals the roots
of humanity from the regulations by ancient civilizations to the recent
jurisdictions. Though it is a voluminous one, the chapter fluently reveals
the concept’s historical evolution with an easy-to-read language. Coming
to the organization of the chapter, Atadjanov adopts Nuremberg Charter
as the cornerstone to the historical overview, as he acknowledges that the
first prosecution of CAH took place at the Nuremberg trials. Thus, the
chapter is divided into two; before and after the charter. With this
historical overview, the reader understands that “the history of idea is not
history of the word” (126); it is about temporal and spatial circumstances
and the contextual aspect as much as the conceptual, theoretical roots in
philosophy, ethics, and law. Although he does not consider this chapter
to be a fully exhaustive review, he takes the reader on a detailed and
comprehensive historical journey by including the overall contextual
aspect. In every ancient idea, law doctrine, theoretical consideration,
and philosophical explanation, he finds the same fundamental values or
humanitarian sentiments. Despite this ambiguous common ground, he
strives to prove that although humanity was defined differently in
diverse jurisdictions, “neither one of those dealt with the present
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academic (and practical) problem” (125), i.e., the problem of an
international conceptual and normative definition of humanity. Even the
most recent attempt “to converge the most essential elements of crimes
against humanity in Article 7(1) of the Rome Statute of the International
Criminal Court (ICC) [...] could not be regarded as complete from the
point of view of the principle of legal certainty” (viii). It is evident in this
chapter that the author utilizes primary legal sources such as the original
text of the Rome Statute of the ICC, which contributes to the monograph
more accurate highlights.

Chapter 4 proposes a new theory of crimes of humanity in light of a
review of contemporary discussions. The author examines contemporary
theories under two categories — the philosophical-legal perspective and
the purely legal approach. Furthermore, his classification is grounded
with a binary criterion — Massimo Renzo’s proposed distinction between
a conceptual question and a normative one.

“[Alny theory of crimes against humanity must provide an
adequate answer to the two fundamental questions — if it aims to
be successful: the first one is the conceptual question of how
exactly we should understand the notion of crimes against
humanity, i.e., what do we mean when we label certain crimes as
‘against humanity’? And the second one is the so-called normative
question which consists in explaining what is it that justifies the
international prosecution and punishment of these crimes (in
Renzo’s words), but even more so, why they need to be
criminalized at both international and domestic level (in my own
words).” (180)

Atadjanov notes that, on the one hand, some accounts (philosophical-
legal theories) prioritize conceptual, semantic or philosophical
explanations, such as operating the distinction between different
meanings of the concept of humanity —like humankind or humaneness—
in order to address an attack as a crime “against humanity.” On the
other hand, the other group of discussions (purely legal theories)
prioritizes questioning of the purpose (end) of criminalization and to
demonstrate explanation (justification) for their criminalization (138),
such as problematizing the tangibility of the attack to justify its
prosecution as a “crime” against humanity. Both have various merits
and shortcomings (140) and “differ greatly” (179). However, these
accounts are often mixed, connected, and not easy to distinguish since
they sometimes borrow some of the concepts from each other (179).
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All in all, he manages to deliver the distinction between the two in a
transparent way.

In the light of existing theories and his conceptual examinations, the
author introduces “The Theory of Humanity as ‘Humanness, or Human
Status’” (179). He builds a conceptual foundation by defining the
elements of humanity (humanness) that are collected through
contemporary discussions. These are freedom, human dignity, civilized
attitude, humaneness, and reason (182). Namely, humanness status
comes under attack when these five elements are assaulted, such as the
denial of individual freedom or deprivation of human dignity. This step
by step figuration of associating CAH with humanness is
methodologically elaborate and consistent. Indeed, among
comprehensiveness, non-exclusiveness, and expressiveness, he counts
consistency as an advantage for his way of “looking at crimes against
humanity as acts which attack our humanness (with all these elements
described [...])” (187). His further elaborations make up the justification
for the theorization. The correlations between individual acts/types of
CAH as contained in the Rome Statute and the elements of humanity
(humanness) demonstrate his detailed yet broadly applicable conceptual
contribution to the existing literature.

In Chapter 5, the author delves into the other side of the coin, the
normative foundation for criminalization of CAH, regarding a German
social contract doctrine the Rechtsgutstheorie. He acknowledges the
challenge of fitting this domestic criminal law doctrine into an
international discussion along with his efforts to justify “why or how is
[Rechtsgutstheorie] better than its ‘counterparts’ in other legal systems?”
(213). Another challenge underlined is the translation of the relevant
excerpts into English by the author, which are up to his “language skills”
(214). Considering this, it could be noticed that his language-related
exertions are effective.

The chapter starts with the origins and evolution of Rechtsgut, which is
used interchangeably with “legal good.” The author defines Rechtsgut
referring to Karl Bindung as “anything that the legislature considers
valuable and the undisturbed retention of which it, therefore, must ensure
through norms” (216). Among main approaches in the treatment of the
doctrine of Rechtsgut, the author picks out a liberal and normative
account developed by Claus Roxin due to its representativeness, its
normative nature, and its significant aspects serving to the functioning
and application, i.e., it includes “fundamental values such as humanness
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under the category of Rechtsgut” (221). Atadjanov successively
convinces the reader about this theoretical preference. He brings forward
the critical, methodological, and analytical functions of the doctrine. The
fact that he discusses Rechtsgutstheorie with its conceptual criticism
enables the reader to view the theory more broadly regarding
constitutional principles.

It is noteworthy that he comes up with possible alternatives (the principle
of harm and relative accountability principle) to the theory in other
criminal law systems and shows how they would not fit into his analysis
as adequately as the Rechtsgutstheorie in this monograph. To illustrate,
he declares that the principle of harm requires the concretization of
values, i.e., it would better suffice to account for the need to protect a
specific person rather than the abstract concept of humanity. In light of
examining the alternatives, the reader could eventually be assured that
the Rechtsgut doctrine fits well to address the universalist problem
related to “humanity” in CAH thanks to its value-oriented scope and
focus on society’s most important interests.

Atadjanov divides the normative foundation of the theory of humanness
into two sub-sections; domestic and international levels. The analytical
exercise he conducts about the former level confirms that humanity, with
its constituent elements, can be defined as a Rechtsgut. His
argumentation on the legal consequences of Rechtsgutstheorie and the
theory of humanness is as follows:

“humanity a.k.a. humanness defined as a Rechtsgut entitled to a
protection of criminal law, satisfies both main functions of the
Rechtsgut doctrine: the methodological function (description and
interpretation of the precise legal interest protected by law) as
well as the critical function (definition of the Rechtsgut as such
and sufficient explanation of how a threat against this Rechtsgut
affects or undermines the eventual aim of the law)” (269).

At the international level, the author touches upon the risk of bringing
forth a West-oriented attitude towards the concept of humanity. Although
he strives to eliminate this problem on an abstract and conceptual level
with the distinction of the international community (a global group of
states bound together by common values) and mankind (collective
aggregates of all human beings) (270), it is hardly possible to follow a
practical solution to prevent this risk, at least in this sub-section.
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The sixth chapter aims to compare the protective scope of core crimes
other than CAH and point out their differences with CAH in terms of
protective scopes. Thereby, for the author, the instrumentality of the
offered theory of humanness could be demonstrated. Other than CAH,
there are three types of core crimes; genocide, war crimes, and crimes
of aggression.

For the definition of genocide, Atadjanov refers to the Rome Statute of
the ICC2, reflecting the customary legal nature of its prohibition in
international law. In the light of this definition, similarities between
genocide and CAH are as follows; having common historical roots, being
applied in both the times of peace and war, being recognized as crimes
under international law, being parts of a larger misconduct practice
context, and having the element of State in their commission at most of
the time. Following the similarities, the differences between CAH and
genocide are revealed. Firstly, the two have different objective elements
in terms of their scope of acts. Namely, unlike the broader scope of CAH,
the list of acts is exhaustive in the definition of genocide. Though the two
crimes have overlapping aspects, they represent “reciprocally special
categories” (285). Secondly, while the international element of CAH has
an objective nature, that of genocide consists of a subjective one being
more related to a mental intention. Thirdly, both have different protective
interests. To open this difference up, the author examines genocide as a
specific Rechtsgut, and he intends to examine genocide’s Rechtsgiiter
(the plural form of the term) with the theory of humanness. In the light

2 In addition to Rome Statute of the ICC, “Genocide” is a very strictly described legal concept
and refers to clearly defined crimes, which can only be established by a competent court as
defined in the 1948 Genocide Convention.

For more consult Convention on the Prevention and Punishment of the Crime of Genocide
(1948)

“Article 2: In the present Convention, genocide means any of the following acts committed with
intent to destroy, in whole or in part, a national, ethnical, racial or religious group, as such: (a)
Killing members of the group; (b) Causing serious bodily or mental harm to members of the
group; (c) Deliberately inflicting on the group conditions of life calculated to bring about its
physical destruction in whole or in part; (d) Imposing measures intended to prevent births
within the group; (e) Forcibly transferring children of the group to another group.

Article 6: Persons charged with genocide or any of the other acts enumerated in article I1I shall
be tried by a competent tribunal of the State in the territory of which the act was committed,
or by such international penal tribunal as may have jurisdiction with respect to those
Contracting Parties which shall have accepted its jurisdiction.

Article 9: Disputes between the Contracting Parties relating to the interpretation, application
or fulfilment of the present Convention, including those relating to the responsibility of a State
for genocide or for any of the other acts enumerated in article III, shall be submitted to the
International Court of Justice at the request of any of the parties to the dispute.”
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of the three major dimensions of genocide — the international dimension,
the group dimension, and the individual dimension — the author concludes
that genocide as a narrower category with a more explicitly described
and agreed upon protective scope of interests does not necessarily require
the theory of humanness to work out.

In the following sub-section, the protective scope of war crimes and
CAH are compared. The author focuses on the relationship between
them “to arrive at a proper comprehension” of their protective scopes
(295-296). He underlines that there are many differences between the
two. For example, war crimes require the context of an armed conflict,
while CAH do not. Likewise, while CAH require the contextual element,
i.e., a context of widespread or systematic commission, yet it is not
necessarily required in war crimes. He also underlines that war crimes
primarily aim to protect the other party to the conflict while the law of
CAH is predominantly concerned with the civilian population. The
protected legal interests of war crimes are “international peace and
security,” “fundamental individual rights such as human dignity,” and
concretization of mankind via the phrase “enemy group” (297). The
following sub-section compares the protected interests of CAH and
crime of aggression through taking similar steps with the other core
crimes’ correlative examinations. For the author, the crime of aggression
has a broad protective scope, which both differs and overlaps at
particular points with the law of CAH.

With the perspective of the theory of humanness, he infers that all core
crimes either directly or indirectly share the two Rechtsgiiter; the
protection of international peace and security, and a range of individual
rights such as “the right to life, dignity, bodily integrity, freedom,
prohibition of torture” (304). Secondly, he argues that “the definition of
human dignity lends a helpful argumentation in favor of recognizing
[the concept of Rechtsgut] as a valid legal interest of the crime of
genocide” (304). Regarding the war crimes, “mankind” and
“humaneness,” which are the two other elements of humanity, contribute
to war crimes’ protective scope. However, another point raised by the
author regarding the theory of humanness and the mentioned core crimes
is that there are limitations of the theory and that it should not be
considered a way of doctrinal justification but a clarification of the
international crime types. Finally, he concludes this chapter by arguing
that the conceptual elements of the theory of humanness turn out to be
instrumental, considering “at least some Rechtsgiiter of crimes under
international law other than CAH” (305). With this chapter, Atadjanov
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leaves the reader with a sense of witnessing how he has conducted his
research step by step throughout the book, which indicates his
transparency and clear narration.

In the concluding and the final chapter of the monograph, Atadjanov
meticulously summarizes the crucial remarks made throughout the
chapters. He starts by reminding us of the initial aim of the book; to
“describe the protective scope of one particular type of core crimes
under international law,” CAH. He underlines that the theory in this
attempt has required both broadness and a thorough nature as much as
it needed to answer both conceptual and normative questions. Thus,
this has necessitated bringing forward etymological complications for
conceptual instruments, historical analysis for contextual
comprehension, and the existing theoretical literature for
understanding how to treat the concept of humanity. Further, it has
been essential to put an argument considering “humanity [...] as a fully
valid Rechtsgut whose protection ought to be ensured by criminalizing
the most serious attacks on it, namely crimes against humanity, at both
domestic and international levels” (311). He tests this argumentation
with a comparative analysis of the different protected interests of core
crimes.

His concluding remarks highlight that “humanity” has been a standard
feature, a common imperative through civilizations. However,
humanity as humanness, being a shared value, has not strictly carried a
legal nature. Despite this, the notion allows a common way of
understanding the protective scope as much as it allows us to gather the
doctrinal components to describe CAH. He also reminds us of the
elements of humanness and concludes that the material part of the
protective scope of CAH in the treaty law is immense. By retracing the
posed normative and conceptual questions, a wholesome conclusion of
the proposed theory of humanness is established. Namely, it is
emphasized that “humanity” does not exist for the purposes of
international law neither as a protected interest within criminal law
(normatively) nor as a comprehensive legal definition, concept, or
principle (conceptually) (314). Although he manages to answer both
questions within the proposed theory of humanness, it would be even
more interesting to merge these two answers in practical exemplifying
domestic and international cases. As a universally compatible analysis
attempt, the monograph leaves the reader with strong theoretical
argumentations but at the same time with the expectation of a more
practical analysis that would embrace the challenge of cultural
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relativism as a critical aspect. If “[t]he overarching concept of humanity
is what has been driving the processes of humanization” (315), in my
humble opinion Asst. Prof. Atadjanov would also agree that further
studies leaning particularly towards the practical challenges between
the domestic and the international are desperately needed for the
human’s good in the future.
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